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The Secretary to the Govcrnirient of India, 

Ministry of Finance (Kevenue Division). 

The Chaintifui and Meiril)ers of the Jncome-tax Investigation Commission 
have the honour to submit the following report: — 

1. The Reference. —The 'I’axation on Inc.onjc (Investigation ('ominissionl Ael 
(XXX of iindei' which the Commission has been c.(jnstitnted requires the 

Corumibsion— 

(a) to investigate and I’oport to the Central - Governmejit on all matters 
relating to taxation on income, with particular reference to the extent to which 
the existing' law relating to and jirocedure for the assessment and collection of 
such taxation is adequate to ju'event the evasion thereof; and 

(b) to investigate any eases referred to it under section o and rejiort thereon 
to the t'-eiitral Goveniment. 

It will he conveniiMit to divide this report into two parts I and IT in the 
ordet suggi'sted liy the terms of refeiencc, the first setting forih our views 
and eoimnents on the state of the law Uiid its adininistration, with reeomnienda- 
f.ions loi their in:[)i'n\ eineiit, where neees', nw, and tin seeond dealing with the 
eases referred to ns for mvi’stigation and report 





PART I ^ 

SECTION I—THE BAOEOROUND 


2. Recent history of Income-tax law In India. —We may begin with a brief 
outline of the recent history of ineoine-tax law and its administration in this 
country, as the same may helj) to explain the interpretation that we propose 
to ])lacc upon the terms of our reference and to elucidate the purpose of the 
recommendations we are making. It may also furnish an answer to tlie j)lea 
stnmgly urged from some quarters for the simplification of the Income-tax law. 

Jf. It is not necessary for our purpose to go much farther back than 1922, 
when Act Xf of 1922 was passe d. This enactment is still our hcsic legislation 
in respect of income-tax, though numerous and sometimes radical changes have 
leen made in it from time to time and particularly in 19B9. "When with the 
rst world war increased taxation became necessary, the rates of income-tax 
*vere raised and progressive or graduated taxation as well as super-tax were 
introduced. The increasing weight of taxation led to a demand for more aceu- 
Jate asseBsmeiits than the earlier law provided for and the law was therefore 
s'dbstaatialiy recast in 1918. Though the lnd,ian law' differed in essential 
features from the English Income-tax law, the latter has none the less exer¬ 
cised its influence on the former. In 1918, Parliament passed a consolidated 
income-tax law for the United Kingdom and in 1920 a. Royal Uommission which 
had been appointtvl “to enquin* into the income-tax of the Unit*‘d Kingdom in 
all its aspects and to report wdiat alterations of law' and practice are necessary ” 
submitted its rejjort. In India, it became necessary not merely further to 
improve the law in many resp(*ets hut also to centralise the administration of 
in(‘t)me-ta;x. The question of the amendment of the law was accordingly con¬ 
sidered by provincial committees and by an Ali-lndia Committee in 1921 and 
on the rejrort of the .Ml-India Committee, (lovernment introduced the Bill 
which hecanic law as Act XI of 1922. 

4 T'hc 1922 enactment recognised the ex})edieney of limiting the Income- 
tax Act to the provision of macliinery and |)rocedure for the assessment of 
incom(‘-tax. leaving rates of taxation to be fixed every year by Finance Acts. 
It adopted the j)rinciple of imiking the assessment on the income of the “pre- 
\ioiis year’’ Wide jiowcrs were given to assessing officers to call for returns,- 
documents, etc The process of making amendments started from the next 
>fai In 1924. flu' (lovernment of India afipomted a Taxation Enquire (’om- 
mitltM' (I'odlmnter Committee) and ('liapter TX of its report eontaimal' certain 
p (•> .mmendations bearing on Tneome-tax law. In 19;i.5, the Government 
a|)f)ointe(l a Committee (The Ayers (’ommittee) “to make an investigation 
-I the Indian income-tax system in all its as{>eets and to report upon both the 
Mieidi'tiee of the tax and the ('flfieieney of its administration ” In making its 
■•e)')rt, this Committee claimed that its roeornmendations were designed "to 
'|‘(■llre the fairest povsiblc treatment of the lionest tax-piuer and at the s.nne 
|irn.‘ to strengthen th(' Department in dealing w'ith fraudulent evasion ,uul 
v'l' ii is Imow n as legal avoidance ” Amendments based on tliesp roeommenda- 
‘•'in-. were iiitrodneed in the legislature in 19B8 and they bi'eame law in 19.‘19 
' During tlie progress rif Die Bill, howevc'r some* of the important projtosak lie- 
eiiiK' matters of acute controversy and had to be settled by some kind of 
eoinpromise. bt'tween th(' Govi'rnment and the op]iosition in the Ta-gislativi' 

. \ssemhly. 

The amendments made in lOBO and subsequently have greatly ('laErratial 
the law. The tax is now levii'd not onh on inconu' as ordinarily nndei-stood 
ie'l al.so on certain capital ree.eiids wliieh have hceii included in a special do- 
nnition of “income.'’ Tax at the rate tix»‘d for the v ,.;n' of a.cxessnjent is 
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charged ou the iiicoiiie of the ‘previous year. ' iioth iucoiue-tax unci super¬ 
tax are levied according to the slab system. Jilaborate provisions have beeu^ 
enacted for the olassiticiatiou and computation ot the total income and the 
t:i\al)lc income of an assossee and the allowances and deductions which he may 
claiin. Assessees have been divided into several categories, individuals, 

undivided Hindu laiinlies, linns ^registered and uuregisteredj, associations, 
nniited conipalTTcs irnrd private limited companies and there are special rules 
itpjilicable to each category. A dilierenliation had to bo made between residents 
.ind non-resiclenls and a peculiar category ol persons labelled "not ordinarily 
resident" has been created. The procedure for assessment has been elaborated; 
and a radical departure was made Irom the previous la,w in tlic creation ot 
machinery dealing with appeals in income-tax mailers. \ssistant Commis¬ 
sioners have been divided into two groii|)s, one I'ctainmg executive functions 
and. the other engaged solely in hearing ajipeals. Above the Ap])ellate Assistant 
Commissioners, a new and independent autliority known as the Appellate Trf 
biinal has been created A pi'ovisioii (section 18-A) introduced in ID-ld as a^ 
unti-mtlationar\ iiu'nsure requires certain eiasses of assessees h) pay provisioiir^ 

1\ and ill advanee the estimated tax due on their income from sources to whir 
section 18 is not apjilicable flu* pi-ovision.al payment is .Kljnsted when the re»* 
gular assi ssmenr is made 

• 

b Recent history of income-tax administration —A brief reference to the 
machinery that lla'^ lieeii administering tlie law is necessary to eouiplete ihe 
story {Xoir —Tin* subject is being more fiilh dealt with in paras. 8o8 et seq). 
Cefore IbLll!. tlieie were not many wiioletinu* Income-tax ollieers. "T^xcept ill 
•1 li*w jilaee*- in(‘uiK--tux work was largely done In land revenue of1icc*rs as 
a suljsidiarv 'Flu* non-ollicia! memiiers ot the .Ml-lndia Committee ol 

reeo'ded llie tolkiwing opinion "A matter of greater importance than 
'th amt-ndmenr of tin- Act is an increase in the mnnbe.r and f'fTunency ot the 
I --l-'ff V lilt'll should eo'isist ol otbecis of the highest IraiimiL: and iiitegrily 
Tb/'V strongly n eon.ineiKliul tiiai the Income-tax T)fpavtnient slionld include 
exjierts of Inch sian'Iine truii-'d m aceoiinTancv whose remuneration should 
he Mieh as to V' fieri the inark'-i \;)!nr n) tlieir nrofcssional experience and 
tau'iits AecoMitl.rii-y The,\ s-iul, shonM hr onr of the foimdafions of training fiir 
the W'holn srvvicr The scab of pav, thev added, slionld he such as to attract 
rhr hast iiia'rria! •naihiM- (p'O’agrapli (C of flu. novt) As alrcadv slat.i'd 
tIw pM.’.-l'C ui;i nl I t'fcrtiveh cc’itralisi'.f the administration of tin* Ttepart- 

ricT't A lioard of Inland Ttevenne was o'cat d—the (^ciitfal Hoard of lye- 
-■.rci'r t-"! )k its plare in lOVt—-n.d in fine conrs" a regular hic-archy of ofTicials 
"'■ting iioh*r ihe conl'-ol and suprvvision of thi' Hoin’rl and Ihr I’rovincia! Coni- 
I) ’s-ioners w'ls (‘on«titnter1. TIic [>owers and functions of tlir Commissioners 
■MIC nrrscrihed with rc'ferc’icr to dofincd local a*'cas Thr* 1’ndhunter Com- 
I ettee "•niTi'iasised th'- nccc=slt' for oreanisino a rcallv etlici'oit machi"cr' fov 
flir ir.s'-ssinent and collection fif the tax' Some years later, the Ax'ers Com- 
'o’Mee also made ils olv-ervafions on the administratixe machinerv Dnrinc 
,) ruey tcmpo’-ary civrlf called tlic Special Prox’incial Circle was formed 
I'l P.onih IV to examine imno**tant and difficult cases on the lini's followi*d hv 
the enrpiiry hvanch in the Cn’ted Kingdom The* amending Ae| of lO.'IO con- 
t, 'lined a nr n'i'ion emnowuring the Central CoveTinnent to iinpnint not rnorc^ 
than three t'’ornmisoioners ^o 'liceharge “without reference to area" the duticiV 
of a ConTmissioner in respect of certain classes nf eases fmpaning speeiaj 
'■•ancties ff,r work of snedal difTicnlty or irnporlanee) TTnder this provisionj 
ihe Pond a- temnorarv eirde was transformed into a Commissionprship with^* 
oe^ referenee to area and a nmnher of important easee were assigned to it 
‘i hh a viexx' to their thorough ex'nminafion”. A eentral Tneome,-tax Tlepart- 
Trient xx’as eonstituted in Calcutta, in Mav 1041 “to deal wnth a seleeted nnmher 
of d'ffeiilt eases requiring detailed and thorough investigation and other ens(*c 
in wfiieh evasion on a considerahlp seale was discovered or sn.sneeted ’’ 
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About the middle of 1943 it came to the notice of the Jioard that consider¬ 
able leakage of revenue was taking place in all Provinces in India owing to the 
under-assessment of contractors during the war years. This was ascribed 
chiefly to the fact that there, vas no machinery in the Income-tax Deimrt- 
njcnt for collecting and furnishing to Income-tax officers the necessary “intelh 
gence” in regard to the colossal profits that were being made by contractora 
in the altogether unprecedented eiroumstaiices created by the war. It was 
therefore decided to set up a Special Branch under the directif)u and control 
cl' the Director of Inspection (Income Tax) to do investigation and collation 
work in connection with the assessment of contractors in all Pi’OviiK'.es. Ihis 
office had branches in New Delhi, Ca’enttn, Bmiihay Lahore anrl Madras. 
Information was obtained from (a) the Director Otnicra! of Supplies, fh) the 
Food Department, (c) the (hP.W.D., and (d) the Military Engineering Ser¬ 
vices. Informatien was later obtained also from the offices of the Textile Com¬ 
missioner, the Director of Munitions Production, the Controller of Supplies, 
Bomba\ and the Director (h-neral of Shipbuilding and Repairs. In order to 
(M)llaf<> the information tints obtained, a Collation Branch was formed in Madrjw 
in 1044 and this Branch still eontinnes to work. It gets daily payment sheets 
from th(‘ Conti-oller of Food. Dtdhi, Director Ceneral of Purchases, etc., and all 
th(' disbursing oflicers under the Provincial Governments and quasi Government 
institutions such as Municipalities- the information is cohated there and sent 
to the Income-tax Officers concerned. 

8 A reorganisation of the Depailment was attempted in 1916-47: it was 
then decided that each Commissioner of Income-tax should have a Special 
1 iive^tication Brandi attached to his office, /.c., in the Provincial Head- 
(juarK'rs cities This Dranch was to do all the investigation work required 
in partaadar areas Ttv work was mainly to keep a general index register 
of the city in (luestioii, to ilo survey work regarding assessees, to co-ordinate 
inforination reed veil in the shapi' of intiniation slips nr otlierwise and to en¬ 
sure that the iinforniati.on was p'aeed in the relevant files for consideration liy 
the assessiue ofliei'r. TTowever, ns tlic requisite' staff could not he recruited, 
mnr'h of tile work wliidi was eonteinplated to he done by this tiraiich has not 
\el li,'i''i 'ihd'ilaken I’he lack of si,iff h'ls eonsiderahly reduced the effec¬ 
tive working of tliis organisation louring 1916, the eollatiou of the returns 
lumisli 'd mtdev seetion 19-.\ fin respect of divah'nds), which was previously 
done by the Tneonie-tax Offiet'r. Simla, uifh a spc'eial shiff niidiT hmi, was 
traiisfen'ed to the (’ollatioii Branch in Madras 

9 As regards the e;idre of Ineoini'-tax Officers, who may In' said to he the 
hackhone the sen ice, it would appear that some effort was made to give 
efleel in l.hc ree( if iMlei'd, 1 1 nm, of Die 19‘JI Commdtee in apyiointiiig the required 
staff The Todlninti'r CoTumitlee n'cognisi'd that greati pn'gress had been 
made in thal dir('<*tion hut added “much remains to he done” Tliev aceor- 
dinglv advi'-ed that “for the lunt few years attention should he coneenti-ated 
on the task of orr-anisine a reallv effideiit machine for the assi'ssnu'iit and 
collect ion of the tax” (paragraph 229). During the depression of the 
thirl ies the cadre of Tnconie-tax Officers seems to have nnpn'ciahly suffered, 
particularly in respect of its immeriea’ strength, though in the lower grades 
there was at one time an addition of a laree mindiev of temporary einp'ovet's 
who had been entertained to deal witli the sudden increase of assessments 
during the period when the assessidyle juiiiiimiiu had been reduced to ,and 
remained at Rs. 1,000 fl932j3X The Avers Committee made detailed 
recommendations for the reorganisation of the Department, the reeniitment 
and training of officers and the improvement of their methods of work. 



4 


10. After the legislation of 1939, the need for the improvement of the 
julininistriitive machinery became even more urgent than before, but ther“ 
Vf'as hardjy sufficient time for the recommendations of the Ayer^ Committee 
being given effect to, before the conditions created by tfee war brought about 
a serious breakdown in the working of the Department. Businessmen and 
speculators were able to make large profits by legal as well as illegal means; 
the control regulations led dealers to conceal their most profitable transactions 
from the knowledge of the authorities; and the steep rates of taxation increased 
manifold the temptation to evade proper assessment. All the time the 
Department had not the staff, either numerous enough or sufficiently qualified, 
to deiil with the situation. Successive administration reports have repeated 
that in spite of prosecutions and the levy of penalties, attempts at eva¬ 
sion had continued and one of the reports recorded, “as old methods 
of concealment were being detected, new methods were being developed.” 
C/ommenting on the report for 1943-44, the Public Accounts Committee seems , 
to have remarked that no revenue should be lost on Gwjcount of shorta ge ’ 
of s taff and that Government should take all necessary steps to strengtherT^e ^ 
Tncome-tax Denartment. • 


11. Towards the end of 1945, the then Director of Inspection (Mr. K. R. K. 
Menon) was deputed to demarcate in each Commissioner's charge the l.A.i’ 
charges and individual I. T. circles, detailing for each circle the number and 
grade of I. T. Os. required, the ministerial staff required, etc. Tt appes’^ 
from paragraph 27 of his report that ar rears of assessm ent had pinwn from 
1,19,000 at the end of 1943-44 to 1,81,000 and odd at fllF'end of 1944 45 nd 
he expected them to go to nearly 2,27,000 at the end of 1945-46. Asse ss- 
nituits for the year 1940-47 were estimatod at about 5.55|00 0. The D. I. re¬ 
corded it as his definite opinion that “practically all our offices are whollv 

ijii^r-staffed.Our urrtar position is very imsairsfaclory'irt"'iiTr--meHient 

and unless the qua!i»y and number of the various grades are increased, it 
will be impossible for us to get out of the morass within a leasonably short 
period. “ 


12 The reorganization proposals submitted by the D. I were, with some 
inodifications, given effect to in August 1940 as regards Tncome tax officers 
ucd .some time later as regards the ministerial staff. 'Pbe scheme ''as not evi-u 
\et eoirie into full operation, because the number of additional officers requir¬ 
ed iif'-ording to it cannot be obtained without long delay involved both in re- 
c.'Mjtiiig them and afterwards training them. A staff that requi'es highlv 
.specialized skill eannot be inereased in a hurry. It will be some years liefotc 
ore can judge of the yrae.fieal operation of tlie new scliern'\ t/ne thing 
seems to be clear, that the pfisition as regards arrears and the consequent u>- 
C'oase in the number of pending proceedings has definitely deteriorated. 


13. When sanetionnig the reorganization scheme, the Secretariat seems to 
have expected that by the end of the financial year 1947-48, the arrears 
ought to be round about the normal figure of l,00,()(X) which is a manageable 
figure for disposal in t: e period between the close of the year md the time 
the next assessment comes in. Far from this exjiectation being realised, 
the accompanying statement kindly furnished to the Commissioat by the (.entrrd 
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Board of Eevenue gives an idea of the position as it stood on Slst July 
1948:— 


1. No. of arrear aBBO sianentB pending on 31-7-1948. 


2. No. of Refund applicatione pending on 31-7-1948 


2,86,274 made up of 

1947-48 .. 1,54,344 

1046-47 .. 77,131 

1945-46 .. 36,923 

1944-46 ., 17,527 

1943-44 .. 359 

A earlier. 


21,204 (which includes 2,llt of 
1046-47, 1,086 of 1946-46 and 
695 of 1944-45 and earlier.) 


SEOTION n—SOOPE OF THE SEFEBENGE 


14. We now proceed to determine the scope of the reference to the Com- 
riission, in the light of the above facts and circumstances. The general 
words in section 3 of the statute, viz., “to investigate and report to the Cen¬ 
tral (lovernment on iill matters relating to taxation on income” are words of 
very wide import. The words following, viz., “with particular reference u> 
the" extent to which the existing law relating to and procedure for assess¬ 
ment and collection of such taxation is adequate to prevent the evasion 
thereof’ have the efuict of laying stress on certain aspects of the law relat¬ 
ing lo the assessment ard collection of income-tax. The preamble recites 
fnat the purpose ot tJie appointment of the Commission w^as to ascertain 
“whether the actual incidence of taxation on income is and has been in re¬ 
cent xeurs m accordance with the provisions of law and the ex'ent to which 
the existing law and procedure for the assessment and recovery of such taxa¬ 
tion is adequate to prevent the evasion thereof’’. In the light of these expres¬ 
sions, various suggestions have been made to us as to the proper sc(>pe of the 
Coirmiission’s duty. Some have advocated a verj- restricted view; others 
have gone the length of suggesting that we must recommend a wholesale 
i-f vision of the law and the enactment of new legislation based on more equit¬ 
able pr.ntuples than the present; yet others have pleaded for a simplification 
of the law. W’e loiiht if it was the intention of the legislature that this t’om- 
ni'ssion should consider the possibility of a wholesale revision and re-enact¬ 
ment c'f the law relating to income-tax. We also doubt whether rueh a whole¬ 
sale revision is now' necessary or possible. We are not on the other hand in¬ 
clined to put an unduly restricted interpretation on the words quoted above 
and limit -the scope of tlie Commission’s recommendations to the problem of 
eva.sion or avoidance. We do not, liowever, wish to ignore the fad that a 
Jar^e-Kcale revision was made in 1939 and many of the provisions then intro¬ 
duced have not yet had a fair of*T(Trrg* enough trial in normal circumstances. 
Becent elianges m the political set-up and in the economic envifc.nment of the 
country and deveh^pnients which are likely to take place in the near future 
senm to IIS, nevertheless, tc justify and even necessitate a reconsidedation of 
certain que-stions in the light of the experience of the last ten years. 


Ifi. It has been strongly pressed on us that the present rates of income- V 
tax and super-tax are so high as to defeat their purpose by discouraging en¬ 
terprise and by increasing the temptation to conceal business income It has 
been added that th^^re is more likelihood of a larger tax income being realised 
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at a moderate rate of tax than at a higher rate. We do not belittle the force 
'»! this argument, but we do not feel that such questions of gei;oral financial 
policy are within the province of this Commission. The rates of taocstion are 
expected to be fixed in the Finance Acts of each year on a due consideration 
cf the then financial needs of the State and the revenue that such rates are 
expected to bring. So fai- as the temptation to evade is attributable to high 
.•alt's of taxation, it must be met in the same manner as every other attempt 
to e’rtide tax. 

/' 10. It has next been urged that if our income-tax system attempts to follow 

111 U'-any respects the niiiu lines of incom-tax law obtaining In other civilized 
|Uounir..es. it must also adept such of the features in those systems as favour’ 
rh>' asse^see. Particular reference has in this connexion been made to the 
L^system of allowances and deductions for members and dependants of the family 
I ‘granted by the English income-tax law. We have eve]^"^ni|rathy with this 
V argument. The Indian tax law no doubt exempts a certain limit of income 
from tax. But there is no denying the fact that this exemption does not pro¬ 
perly give effect to the principle of rel ating th e tax to the taxpaj^er’s “ability 
^ pay ’The exemption under theTridian law has no reTaliorT to the needs 
and circumstances of each individual assessee. A bachelor and a married 
man, a man with a large family and a man with no Tamily, are alike gi'anted 
the exemption. A logical application of the principle of “ability to pay” will 
certainij’ require something like the allowances system of the English law 
related to the domestic responsibilities of each tax-payer. Bui we must re¬ 
cognize that in the peculiar constitutional situation obtaining in India today, 
it is not easy to give effect to this proposal. If the .ability of the assessee is 
to be properly determined, his whole income, whelher agricultural or non- 
agricultural, will have to be taken into account. But the Indian constitutjon 
takes agricultural income out of the. sphere of central taxation. Whether it 
may not be possible to take even agricultural income into account for the pur 
pose of determining the “ability” of the assessee, thought not for the pur¬ 
pose of levying a central tax on such income, is another question. The Ayers 
Committee recommended that agricultural income might be taken into account 
for the purpose of determining the rate at which the tax on the other income 
of the assessee should be computed; even this has not been ^iven effect to 
There may be some practical and administrative difficulties in doing this satis¬ 
factorily today. If and when agricultural income-tax becomes a regular jiart 
of provincial finance, some system may be devised by which both categories 
of income can be brought under a single mnehmerv of assessment and rei'ovory. 
though the proceeds may afterwards be shared between the centre and the 
provinces. It should then become possible to introduce an appropriate sys¬ 
tem of deductions per head for members of the family, dependent relntivcs, etc. 

Turning next to tlu; ple.a for the simpliflcution of Hie Uiw. it i-. no 
wonder, in the light of the story set out above, that the income-tax law is felt 
to harve become much too complicated. Even a British Chancellor of the 
Excliequer (Br Dalton) is reported to have stated some years ago that ‘the 
income-tax law (which he described as “cumbrous and elephantine”) stood in 
need of simplification and clarification. Simplicity and clearness are no doubt 
Aery de'orable in taxing statutes; the truth, hoAvever. is that pucci'sslve alttmpts 
:o make Ihe tax more productive have br.light in their train n^’w j rohlems. 
Righ rates of tax have necessitated the, introduction of alleviations in the interests 
of various classes of taxpayers, whether to mitigat^ opposition or with the 
Intention of making the system more scientific or in respoii.se to outcries 
against excessive burdens. To increasing ingenuity shown by the taxpayer in 
devising methods of avoidance, the legislature has had to respond with ]iro- 
vicions designed to stop loopholes and make evasion difficult. The British 
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'Cc4ifi('ation Committee was asked to draft a Bill with the special aim of makiug 
the law as intelligible to the taxpayer as the nature of the legislation admitted. 
It produced a draft with 417 sections and the report stated that “simplification 
of law in the sense in which the ordinary taxpayer understa.nds the system vi as 
not practicable. A statute which professes to cover a vast field including at 
one end the simple finances of the salaried clerk and at the other end the com¬ 
plicated intricacies and ramifications of great banks, insurance companies, 
iutiernationul finance houses and commercial aud industrial combines cannot 
avoid being as comprehensive and as complicated as the subject-matter with 
wliich it deals.’’ In India, the subject was further complicated by certain 
sj^ecial features of its political set-up, economic life, etc., e.g. the existence of 
Kbe Indian States with their own systems of taxation, the joint family system, 
Vlie existence of foreigners making money In India without being domiciled or 
.jven resident here, etc. It was urged that the law, as it is, made it impossible 
■ ir ordinary businessmen to prepare their own returns and drove them to seek 
•Che help of advisers or so-called experts who often .idvistid them into attempts 
at evasion. We are not in a position to say how far this rssurriptiun is true. 
To the extent to which it is true, the situation can lie met by instructing ofilcers 
and senior clerks of the Department to help assessees. We understand tnat 
even now there are instructions to that effect issued to the staff, but they have 
10 guard against'the danger of assessees afterwards turning round and alleging 
that they put in particular entries in their returns because they were advised 
80 to do by the members of the staff. 

18. It remains to add a few observations relevant to the problem of avoid¬ 
ance and evasion.. According U, well-established usage, the term “ axxiid.aiice ” 
denotes the utilization, of loopholes to effect tax savings, within the letter though 
perhajis contrary to the spirit of the law. It is reiideri'd possible by defects in 
the framing of the law or in its drafting, as a result of which eases within the 
intendment of the law have not been brought in by (dear or apt vorls or cases 
which ought to be fairly eomjirised within the poli(;y of the law have been 
omitted by oversight .or for other reasons. Lea kage of tax in this way has to 
be ])revcnted by making the law chairer or wider; but there wdll never be an 
end to attemiits at ineome-tiix avoidance. Though a Lord Chancellor some 
years ago referred in ti^rnis of disapprobation to the efforts of tax dodgers and 
“to the proft^ssional gentlemen wdio assisted in the matter” (LatiHa vs. Inland 
Hevenue Commissioners —Law Tleporls I94fi Appeal Cases at page o81) jjopular 
or jirofcssional opinion does not seem to share that view nut is prepared to 
regard such attempts as a ‘‘commendable exercise of ingenuity”. As courts 
arc slow to coiistrne tax laws according to their “intent” (as distinguished from 
the letter of the law) occasional modifications of the statute will be necessary 
to close loopholes that “judicial construction cannot plug”. ‘‘ Evasio n 
ajiplied to the escape from taxation, accoinjilished by breaking the letter of the | 
law, whether intentionally or through mistake or 
taxes are evaded because propm- administrative machint'ry 

cr the machinery is not working properly. E vasion hg s therefore to lie (om. 
bated mainly by .‘limpKmtig” tin* adiniiiislratio n of the law—we advised ly say 
‘‘if^ pfoy lhg*^ though some ^voiild prefer to speak of it as “tightening' the 
administration. To the extent to which the weaknesses of the administrntion 
may be traceable to defe cts i n t he hn v (partieularly in the sanctions ja-ovidcl by 
the law) som^ cha nge^in (lie law may be necessary even to prevent evasion. 
Under n syst(^m wTieiv the as<(^smeiit- of fin' lax th'pends to a largo extent upon 
infomi.ation givem by the assessee, he has every opportunity aud wdien the rate 
of tax is high every temptation to attempt evasion. This can be met only by 
improving the efficiency of the administration. 

19. Both the tax-dodger and the innocent t-axpayer complain of “official 
inquisition’’ and harassment by the officers of the Income-tax Department. 


1S.1- 


negligence. Most frequently, I 
chint'ry has not been j.rovided * 
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It ie therefore necessary not only to increase the 'efficiency' of the Department 
but also to improve its relations with the public. A writer on “Public finance", 
even while recognising that nobody can be expected to be enthusiastic about 
tax payment, adds that a certain grudging co-operation on the part of most 
taxpayers is necessary for the effective administration of any taxing statute. 
He advises “Special efforts on the part of the Administration can arrest much 
of the popular prejudice; bureaucratic indifference of the tax administrator is 
the most oommou cause of inconvenience to the taxpayer.” The lioyal Com¬ 
mission appointed in England in 1920 to deal with income-tax lew similarly 
recommended that the tax gatherer must strive to reduce the odium of the levy 
and increase the willingness or at any rate to reduce the unwillingness with | 
which the assessee pays his tax. Care must be taken, they said, not to harass- 
or irritate the general run of taxpayers, merely because it is necessary to deal ' 
severely with the tax-dodger. The general taxpayers’ goodwill is essential ifi 
the Income-tax administration is to produce its best effects. It must, how-\i 
ever, equally be recognised that it is not easy for the taxpayer to enter into the^ 
psychology of the Inspector of Taxes, nor is it easy for the revenue official to' 
appreciate the effect of high taxation upon the taxpayer who is dependent “on. 
the elusive thing called profits". Nevertheless, they nnjst attempt to under¬ 
stand each other. 

20. As regards the conditions obtaining in this country, the* Ayers Com¬ 
mittee (1937) observed "The fairly general complaint that the 1. T. Os. do not 

show enough consideration for the convenience of the assessee is certainly not 
without foundation". In another ])lace, when dealing with refunds, the Com¬ 
mittee stated “The general attitude of officers of the Department to refund 

claims leaves much to be desired". As late as 1943, the Chief .Justice f)f the 

Bombay lligh'C'ourt made strong remarks about the way in which the rights 
of appeal provided by the law (as it then stood) to the Assistant (^..Tlnlissif)ne^ 
and the Commissioner “proved a farce” in practice. A])pareiitly bec.-'iis' of 
the radical change resulting from the introduction of the, Apjiellate Tribunal, 
the officers of the Department complain that their work has been made very 
difficult by thy way that the tnhunal deals with matters coiiiiuti before it, 
while we gather that the trihuual often iiiids itself embarrassed by the attitude 
of the officers of the Department in their very method of approacli to the prob¬ 
lems tliat .arise before them. Thi.s does not surjirise us. il is lla- rcsul .d file 
histor\' of the English Cori-stitution that in their anxievv to protend the indivi¬ 
dual from the tyranny of the taxing power, courts were tempted to act on the 
principle that the ta.vpayer was the injured man and the l ixiiig ageiie.% the 
wrong-doer. Without presuming to express or even pausing to form any 
opinion as to the right or wrong of the situation, we content ourselves with an 
earnest expression of our desire and hope that everv endeavour ii,ay lie* n.ade 
to improve the relations between the public and the officers of the Department. 

21. In making nnr reepmmendations, we shall proceed on the footing that 
there is likely to be no immediate radical change in the economic structure or 
the basis and purpose of the taxation system as it exists today. In th'^ light 
of the considerations above set forth, we have eomc to the conclusion (hat we 
shall best fulfil the intent of the statute creating the Commission by consider¬ 
ing not only the problems connected with avoidance or evasion of income-ta.'C 
but also questions wliicb either by reason of omission or uncertainty or imper¬ 
fection in the ('xisting law or of the new set-up of our environment seem to 
require attention. Our recommendations are directed not merely to changes in 
the law hut also to the creation of a changed outlook in the administration with 
a view to secure the maximum of efficiency as well as smoothness of working. 

SECTION in— PBELIMINAEY STEPS 

22. Soon after the Commission entered on its duty, our attention was 
called to the way in which section 34 of the Indian Income-tax Act had beem 
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interpreted and applied by Courts and Tribunals since 1989, when certain* 
amendments were made to that section. Tliis is one of the principal provi¬ 
sions in the Act calculated to check evasion, as it empowers Income-tax 
officers to assess or re-assess escaped income. With a view to prevent serious. 
Joss to the revenue from the way in which this section was being interpreted, 
we felt that certain amendments should be urgently made. We accordingly 
prepared a nicmorandurn explaining the changes which, in our opinion, were 
needed. Copies of this memorandum were circulated to Bar Associations and 
commercial bodies in the country and in the light of suggestions and representa¬ 
tions received in response thereto, we drafted certain amendments and submit¬ 
ted the same to Government on 28th February 1948 with an explanatory 
memorandum (Appendix A). A Bill embodying these amendments was 
introduced into the legislature during the budget session and after it was 
reported on by a Select Committee, it was passed by the legislature during the- 
autumn session. 

23. During May, we prepared a questionnaire (Apj>endix B) containing 60 
questions and distributed copies thereof to a large number of persons, associa¬ 
tions and institutions who may be presumed to be interested in the subject. 
Replies thereto were received in the course of July, August and September. 
Our grateful thanks are due to the individuals and bodies who have so kindly^ 
favoured us with their considered views and with helpful criticism and advice. 
We take this opportunity of correcting an erroneous assumption which we 
hiid made in some of these re])lies. The questionnaire has been criticised as 
“drafted with the soul object of making the provisions of the Income-tax law 
very stringent’’ and from the way that the questions were worded they were 
assumed to rt'fleet tlie riewa of the Onminission. It was even remarke 1 that 
the “CornmissioTi seems to be dominated by one objective, via., collection of 
more revenue and by the departmental view-point’’. As will be seen from the 
covering letter that aecOTiipanied the questionnaire, the Commission had to 
recognise the fact that tla y were “principally concerned with topics of legal 
avoidance, evasion and the causis wliieh lead to the tax not being levied or 
collected through defective machinery of the Department’. But the question¬ 
naire was not limited to these topics. It was not fair to tlie Commission to 
insinuate that even wliile framing the questionnaire it had already formed views 
on the questions contained therein. The questionnaire included many ques- 
tioTis which had been noted for consideration from time to lime liy the Tneome- 
ta.x Dejiartment and the Department naturally formulated the questions in 
terms w liicli carried an implication as to the view whiL‘h it would prefer. In 
ether instances, points of view liad to be clearly indicated in the very frame of 
the question, only vvitli a \ iow to invite replies directed to those points of anew. 
With (liese preliminary observations, we proceed to deal with the various 
topics covered hy the qiii'sl iomiaire though not quite in the order in wdiich 
they have been sot out there. 

24. Reftrring to certain information that the Commission had asked for 
from Banks and to the fact tliat we had restricted the requisition to transac¬ 
tions of “persons other than Fiiiroprans and Anglo Indians a contributor to 
“Indian Bmanee’’ has expressed his regret that a body whom be is good 
fuongh to credit with “integrity and fairness’’ should have made such an 
“invidious distinction’’. TTe attributes this to a weakness wdiich must have 
infected the (kunmission from its prevalence (according to him) in che 
Income-tax Department, viz., a belief “that Indiaus weiv dishonest while the 
Europeans were honest’’. We can only express in tinn onr regret that the 
writer could not have thought of any other exjdanation. The reason for so 
limiting the information called for from the Banks was that none of the cases 
referred to the Commission for investigation related to Europeans or Anglo- 
Indians and as the Banks were complaining of the amount of time and labour 
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involved in compl^iug with the requisitions sent by the Commission, we desired 
to minimise the extent of our demand by excluding transactions of certain 
categories of persons wlio did not come within the purviiw of our investigation. 
As We knew that many transactions had been placed in fictitious names or in 
the names of relatives and dependants of the real parties, we could not linxit 
our requisition by specifying the names of the parties about whom we required 
infomialion. 

SECTION IV—RECOMMENDATIONS. 

A.—Residents and Non-residents. 

(^Questions 1. 2, 8, 4, 6, 13, 17, 33 and 38). 

23. Though income-tax is levied on ineojne, many of the elements bearing 
on its assessmtnt depend on the statu.s or eircuinstanc(‘s of the person whose 
inconu' is sought to he charged. Questions 1, 2, 6, 13, 17 and 33 of the ques¬ 
tionnaire envisage modifications in the taxation of certain categories of persons 
To tlucidate the rfasons for our proposals in this behalf, it may be convenient to 
rc-state certain fundamentals. Tliia is also necessary to lead np to and explain 
the jiroposals that we make in respect of such of tlie residents of the acceding 
Indian Slates as do business or have business connections in the Indian Union. 

2G. The theorj’ of economic allegiance (as distinguished from poliliuol 
■aUi giance) has now been generally accepted as the basis of taxatiiai But tlie 
conijdexities of modem life and business compel a variety of refinements and 
adjustments in the jiraetie.il apjdication of the theory. An individual has 
economic interests in the place of his residence as well as in the place of the 
origin of the whole or part of his income. Looking at the matter from another 
point of view, the tax that a man is called upon to pay to the State may be 
said to be rlivisihle into two parts, niz., that which is due lor the nrotcctioii 
and maintenance of particular sources of income and that which is due for the 
privilcETcs whic-li the citizen himself enjoys in his person and residence. 
Atttnijits to define the basis of taxability have accordingly to take note of this 
dual nature of a man's allegianct or of the benefit deriveii by him from the 
State. The rule of the English Income-tax law (as to taxability) accordingly 
was “either that from wliieh ihe taxable income is derived must be situate in 
the United Kingdom or the person whose income is to be taxed must be 
resident there’’. Dealing with the g'cneral jirinciple ’•elating to the taxability 
of foreign income, the Privy (’oiineil in a recent appeal from India (Wallace 
Bros’ case (1948) 2 M.L.J. 02 observed: “The resulting general conception 
as to the scope of the income-tax is that given a sufficif nt territorial e,nnnec- 
tion between the pi rson souglit to be' charged and llu; country seeking to tax 
him, income-tax may preiperly extend to that person in respect of his foreign 
income.’’ How in certain (;ireinrislances the “origin e.f income’’ may itself 
hecoine an imjiortant f.ietor in determining “residence”—especially in the 
-case of corporatioris--will ayipear from the following observation in the same 
■case:—“The derivation from British India of the major part of its income for 
p. year gives to a conifiany as respects that year a territorial connection suffi¬ 
cient to justify the company being treated as at home m British India for all 
purposes relating to taxation on its income for that year from whatever source 
that income may he derived.” 

27. After terahility has been (sfabhshe'], three matters have to he con¬ 
sidered before the tax to be ehargeil can be determined, viz., the amount of 
income to bo assessed, the rate of taxation and chargeability to super-tax. The 
amount of taxable income is determined, .sometimes on the accrual basis, /' e., 
with reference to the place of its origin, sometimes on the remitfnnee basis, 
t.e., the place where it is received or brouhgt, though it might have original 
elsewhere, and sometimes both bases are combined. In determining the rate 



11 


•of taxation and the liability^to super-tax, the theory of “ability to pay” also 
comes into play. It has been claimed that the principle that a person should 
• contribute to the revenue of the State in proportion to his ability would justify 
the inclusion (jn his taxation) of income derived by him from abroad, even 
apart from its remittance to this country, because that income has also to be 
taken into account as an index of his ability. But, so far as a non-resident is 
concerned, opinion amongst economists seems to be divided as to how far 
foreign income can legitimately be taken into account even as a factor bearing 
upon the ussessee’s ability to pay and the rate at which he is to be taxed 
(including chargeability to super-tax). Some consider it fair enough to treat a 
non-resident on the same footing as a resident for this purpose. It must, how¬ 
ever, be remembered that a non-resident is not treated on the same footing as 
a resident in resi)ect of several kinds of allow'anec-s and deductions. The taxa¬ 
tion of non-residents is beset with difficulties not only in the matter of realizing 
the tax hut of ascertaining with any approach to accuracy the ‘foreign’ inconit^ 
of Ihe non-resident. There is also some force in the argument based on the 
pratdical difficulty of applying the principle of progressive taxation to foreigners 
as tliey may he receiving several sums of income (large or small) from different 
countries. This is the difficulty referred to in question 3 of the Questionnaire. 

It is recognised that in the framing of the Income-tax lawy considera¬ 
tion has to be given not merely to the revenue aspect hut also to the possible 
economic. (>ffeets of any course proposed to be adopted. For instance, in the 
case of residents, if external income is excluded from taxation, it may tend to 
enco\irage the investment abroad of capital which may ctherwise be rmploy’cd 
witliin tlie country and to it.s advantage. On the othei hand, in the case of 
non-residents, the imposition of a tax even on income derived within <he 
•country may effect the investment of foreign capital within the country ind 
il tlieir foreigTi income also is to be taken into account (cither as being ass5.ss- 
ahlc or at 1eiis( as an element in determining the rate at which their internal 
income' is to be taxed), it is a fortiori bound to affect the flow of foreign capital 
into the country. It is thus clear tliat questions like these have to be con¬ 
sidered wdth due regard to the economic position of the country, according as 
it is a flehtor country or a creditor country, an importing country or an export¬ 
ing country, and according as it stands or docs not stand in need of foreign 
capital and the- help of foreign businessmen. 

20. Till recently, moneys were invested in India by fon-igners—gejierally 
British ja'ojde—not at tlu' be.la st of tlic ])f'ople of India but :is a result of the 
foreigner’s desire to find profitable investment for his capital. Fjvery e.n- 
•courag('nient to such iiivi'stmeiit was given by the British Indian Government 
of the day. Indian o])inion woidd have gladly seen that such investors at least 
paid a fair tax on their Indian income to the. Indian Exchequer. But as this 
did not ahvays hapj)en, the opposition took every o]>portunity to press for its 
b('ing done.. The ]iosition has now changed. If Indian opinion and the 
Indian Government desire to invite foreign capital and foreign business, 
liability io tax is an im])ortaiit factor for the foreign investor to considiT V)efore 
deciding whether he would invest money in India or not. Even if in form the 
tax liability is impesed on him, the terms of his investment may be such as 
substantially to shift the incidence of the tax to Indian shoulders. 

80. The existence of the Indian States has greatly added to the diffieultii'S 
of adiuinislering the Indian Income-tax law'. In legal theory, the Indian 
States h:ivi' hilherto been regarded as foreign State's; hut their geographical 
situation makes it both anomalous and inconvenient to treat the citizens of 
these States as non-residents or foreigners. The economic life of the two 
Indias is inextricably bound together: many pe.ople who do a. large vohnue 

of business in India have their homes or some kind of headquarters in the 
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Indian States. It may be broadly stated that the money which the States’ 
subjects have been earning in British India is many times more than what the 
British Indian subjects were making in the States. As a matter of policy 
relating to double tax relief, an amendment introduced in 1941 exempted from 
Indian taxation, income, profits or gains accruing or arising in an Indian State 
unless such income, profits or gains are received or deemed to be received in 
or are brought into British India in the previous year by or on behalf of the 
assessee or are assessable under section 42. This provision has frequently 
been taken unfair advantage of by making it appear that income which really 
accrued from business done in India resulted from business done in the States. 
Other ways in which the proximity of the States has served tax-dodgers willi 
be pointed out when we deal with the cases which have been referred to the 
Commission for investigation. 

31. We feel that a radical change is both necessary and justified in the- 
treatment by the Indian Income-tax law of persons residing in the Indian 
States. Without attempting to anticipate the details of the constitutional 
set-up that may come into existence and the financial arrangements that 
may come in its wake, we would suggest that arrangements, legal or political, 
should be made so as to bring into the category of “residents” for the purposes 
o? Indian Income-tax law, at least such of the residents of the Indian States 
a.-; have business connections or sources of income in the Indian Union. If the 
terms of the accession of any State or of the financial arrangement with it 
(for jturpose of defence) are such as to make the Indian Income-tax Act apydi- 
eable proprio vigore to the people of the State, the only question of practical 
iui])Ortance will be as to the administering agency. Divided authority in the 
matter of assessment is calculated to help evasion. So far, at any rate, as 
concerns the assessment of persons w^ho derive taxable income from both Union 
tejrjtor\ and State territory and of Indian residents diTiviiig taxable ineome 
f’-nm State territory, it must be arranged that the asse.'Jsment may he m.ade 
by ntfieer- of the Indian Income-t.ax De^jartinent, subject to any arrangeimmt 
between the Union and the State as to the division of the ])ro(‘eeds of the tax. 
Even if the rate of tax udopb'd by Jiny particular State should be different 
from the Indian Union rate, that need cause tio .serious difiicidty. f)iiee the 
assessable income lias bi'on jiroperly determined, it would be (piite easy to 
caleulare the tax resjiectively yiayable on the jxirtion whic.h would he subject 
to the State rate and the yKirtion subject to tlie rnion rate. The assevsng 
officer should be able to exercise the same pow'ers in the State as he has in the 
Indian Enioii, for collecting intorniation relevent to the as'-essnient and enjoy 
all the other facilities required to make tho.se jjowers effective. .\s regards 
other categories of “non-residents”, it may be. neccss.ary to consider in due 
course the justification for or propriety of continuing the discrimination now 
made in favour of “British subjects” and the ujipropriate manner of dea'ing 
with re--dents of French and Portuguese possessions in India and of Pakistan, 
Burma and Cevlon c ho may have sources of ineome in India. 

32. Broadly sjieaking, the position in India jirior to 1939 was that income- 
tax was levied primarily on the basis of the principles ni~origin and receipt of the 
inconie Income was taxable if actually or according to certain jiresiiinptions 
it arose, aeeriied or was received in British India. Domicile played no part in 
determining tax liability. The residence of the tax-payer was taken into 
account in certain jirovisions under which incoriio w'as dtu'nicd to arise or accrue 
or to be received in British India. An entt'rjirise conducted by a. resident 
tax-payer was taxable on all income arising, accruing or received for the first 
time in British India and also on profits arising or accruing abroad if they were 
brought into British India within three years, but otlier foreign incoine, was not 
taxable as a general rule. An enterprise conducted by a non-resident was 
taxable on income arising, accruing or received for the first time in British India. 
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*'38. The legislation of 1939 substituted the basis of accrual of income ^lu 
{)la(!e of thti remittance basis) in respec.t of the foreign iui-onie of one rosi lent 
in British India; this necessitated a more precise definition of ‘‘ residence’' - 
It was 'contended on behalf of a certain group that persons who came fd 
British India for business or employment and had their “residence” here 
but whose permanent home was outside British India should not be taxed 
on their foreign income on the “accrual” basis. The Ayers Committee di«l 
jiot accept this contention and th<jy were of the opinion that jusliee would be 
done to all interests if residence was defined oii the lines suggested by the 
British Codilication Committee, subject to a few modifications. Though^ 
they definitely rejected ttie suggestion to modify the accrual basis by qualj-‘—- 
ficatione as to domicile—because that would amount in practice to discrimina¬ 
tion in favour of Europeans and residents domiciled in an Indian State—the 
Government of the day in the amending Bill which they brought in introduced 
that qualification. The Select Committee (majority) left this provision subs¬ 
tantially as it was, but by a new clause which has been since enacted with 
certain modifications as sections 4-A and 4-B of the Act, they inserted certain 
•definitions of “residence” and “domicile”. Many members of the Select 
Committee were not prepared to agree to these provisions; when the matter 
■came before the legislature, the point« at issue were settled by a compromise 
between the Government, ^e opjiosition and the European interestes. The 
reference to domicile was omitted and cases of alleged hardship were attempted 
to be met by the creation of a special category of persons described as “not 
•ordinarily resident” defined as follows: — 

“An individual is ‘not ordinarily resident’ in British India in any year 
if he has not been resident in British India in nine out of the ten 
years preceding that year or if he has not during the seven years 
preceding that year been in British Inoia for a period or for periods 
amounting in all to more than two years.” (section 4-B). * 

This category of persons, though resident in the ordinary sense pays tax l 
•only on the income which accrues in India plus the amount of foreign income / 
which they rnav bring into British India. It would also seem that even in t 
respect of this income they pay tax not at the rate applicable to their world 
income but at the rate appropriate to the assessable income. They would thus 
be better ofT than botli “residents ' and “non-residents”. Question 1 in the 
Questionnaire relates to the necessity or expediency of retaining this category. 

It nuist lie noted tli;it tins category is not the mere negative of “ordinarily 
resident”. Tlien^ is indeed no definition in th * Act of the expression “ordi¬ 
narily resident” In tins respec-t, ibe legislature b:is not chosen to follow clause 
of the British Codification ('oinmittee's draft which (preferring to use ‘he 
expression ‘‘priiicipally resident” for “ordinarily •■esident”) runs as follows.— 

iiulnidiial wlio in a year of charge is vesideiil in ihe I’nited Kingdom 
hut is Hot a resident solely there'll— 

(.i) shall he tre:ited iis being {irincipiiJlv :esident in the I'mted Kingdom it 
in tin yc'ar of charge— 

(i) lie maintains oi lias mainlaiiied for liim a dwelling jilace oi' :i place 

of liiisiiiess in the United Kingdom hut lU'ilher ii dwelling place 
nor a jilaee of business elsewiiere. or 

(ii) lie neither mamlains tii.r has maintained for him a dwelling place 

or a place of business in any eoiintry but is domiciled in the 
United Kiigdom; 

(h) sliall in a ci^se to wliieh p.ii-agraiih (a) dies not ajiidv be treated as being 
principallv resident in^tlie United Kingdom if he iijqiears in view of all the 



14 

circuinstauces of his case to be so resWent having regard in particular to hi»' 
domicile, nationality and habits of life ” 

'I’lie Indian Act contains no corresponding provision. 

a4. Once residence is made tiie mam factor in the assessment of income- 
tax. dilTerencc has to be made between mere casual or temporary residence, 
longer residence and habitual r«‘sidenc<' as judged by tests of duration or mfci'n- 
tion. The relative liabilities of (he tliive eutogories proposed by the British 
(’odification C'ommittee wert thus formulated by them: — 

“If the individual trader is principally resident in this country, we pro¬ 
pose that he shall be liable on the whole of the profits of his^ 
husine.ss wluuever carried on, if not so principally resident, he is 
to be liable on the whole of the profits of such part only of his 
business as i?, carried cn in the United Kingdom though if resident 
but not principally resident he will also he liable on such of the 
profits of the business carriocl on abro.id as he brings to the Unitei: 
Kingdom." 

rile three categories according to the Indian .Act are “rcsideiil^ , ‘non- 
resident’’ and “uoi ordinaiily resident". hi defining "resident’’ in section 
4-A, the Indian legislature has adopted sub-clauses (a), (b) and (d) of clause 
Ct (1! of the British Codification Comniittee's draft but not sub-clause, (o). 

(■b') As legards em-.iiiaiiies, the opiiosition iii (he Ifi.’W Ijegi.sla1ure insisted 
that in view of the conditions under which foreign companies carried on 
business in this country (with (heii centra! contiol generally abroad), coin- 
panii's though incorporatt d abroad and managed from abroad should he 
ire.ited .i-- iinidcuf i'()in[)ani('s tot the (iiirposi' of the .\ct if (lic.v e.iiau'd tlii'ir 
profits out of operations substantially candod on in British India To give 
effect to this claim, section 4-.\ (c) Mas enacted. Here again, the legislation 
*did not follow the language <4 elausi 7 of the British Codification Connnittee’s 
draft. Question fi of the Questionnaire brings out certain (loints of practical 
disadvantage’ in the opei-ation of section 1-A (c) as it stands, though its spon- 
.-.ors assinned that it would secure to the Indian revenni’ what t!ie\ felt was 
justly due to it. The assessment is on the total income of the “previous 
yi’ar" and t'lc icsidence of the assessee has to he determined with reff’rence 
U) such veai’ Tile foreign ineonie of the asses-;”e which is sn))]eeted to 
assessment i> wiiat accfied or arose fn him outside British India dnrine such 
\enr. Aeeording to tie second part of seetioii 4-A (c), a companv will he 
residf’ii m Brilisli India in an% wear onlv if its income aiising in British India 
111 that vt-ar evra-eds its inc.oinp arising out.dde British India in thal vear Tlie 
residential (inn!ifl(‘a1 inn of tlie as-essef. nuiy change from Afar to year. In 
the case of a foreign eoTiiyiany d.niii; business both in India and abroad, its 
-tatv- as e “ri’sidi nt" in a particular vear (det.ermined according to the above 
(l'fmta)ni wliih’ it imposes lertain liabilities, also confers certain privih'ges on 
it Chief among these privileees-is tho ng'ht to set off "losses abroad in ealenlat- 
ing the assessable ineomi’ If in any year the company in question nude a 
yirofit in British India hut sustained losses in its business abroad, the result 
ii'icbt Ilf to make it a resident emnpany for that year and accordingly the 
a.ssec:,sfd)1e uicome would be the British Indian income wnn/s the foreign loss. 

It might even happen that the foreign loss exceeded the profit made in British 
India so that not merely w'onld there he nothing to tax hut there might be a 
balance of loss to be carried forward This woviM be nothing to complain of 
if the British Indian exchequer could have the benefit of the good years also 
just as it niicTht have to take notice of the loss in the b.ad years, taking the 
company’s world business as a whole But the moment the company’s 
foreign business brings good yirofit, its status rift-a-vh British India mav 
change, into that of a ‘‘non-resident” aa the foreign' income may exceed tho 
British Indian income. The result will be that the Indian Government can 
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no longer claim to tax its foreign income. There are today no special pro¬ 
visions calculated to meet this feature characteristic of the uon-lndian business- 
of companies which by virtue ol section 4-A (c) may befome alternately resi¬ 
dent and non-resident. Tliere is also tlie fact that assessing officers do not 
always find it easy to get full and cotre<;L lufurinatioii from such companies as 
to the profits made or losses incurred abioad. We ma\ ncnv proceed to 
answer the questions falling in this group. 

Hfi. Question 1.—Explaining the need for the creation of the category of 
persons desorilied as “not ordinarily lesident”, the Member in charge of the 
1988 Bill stated that while he recognized that all who lived and worked in India 
should he liable to taxation on equal terms, two classes of persons had to be 
specially dealt with:t^) the Pluroiiean official or the trader in the early years 
of his staj' in India, before it had become established that his career was in 
India, and (9) the Indian trader abroad who had an ancestral home in India 
which he might visit irregularly but jiossibJv enough to become technically resi¬ 
dent every year. He added tlmt the Muslim League, was particular about the 
second category. Whatever might liave then been the need or lustiticatioii for 
special treatment of the.se groups, it seems to u.s no loug nr—na cessarv or right 
to continue to recognize them as sjiecial eases. Uurter the condition.s existing 
toda\, the class of officers who maiiilv constituted the first group has ceased 
To exist. .Vs regards the rest of the two groups, it is difficult to understand^hy 
’.heir residence in India should have been minimised in irnportaTice b\ ciilling 
it /fellIlian! residence. No one is going to lu* taxed on th ‘ groun I n'erelv of 
casual or occasional residence. The t<'sts prescribed in section 4-A are in many 
e,e-f s sufficient to (‘xclude liardsliiji; ami if any still remain, they may he dealt 
udii by appropriate changes m section 4-A fa) fii). It is not eas\ lor the income- 
ta < autliorities to dedermine on the kind of evidence that will he available after 
th( ]a 7 )sc of seven years ho\\’ many days a person has been present in India 
during that period Most of th(> replies to onr Questionnaire agree that this 
-p.'cial category of “not ordinarilv resident" may l)c omitted We recommend' 
'iccordinply. 


;17 Qiicsiioii 2.—The fact thrd the law ha.s defined “residence” (and by 
niielication “nnn-residenee“) with r('f(-i-ence to each \car gives rise to various 
I'robknns One ot the results of this definition is that an mdividiial may be 
ri’sidcnt in British India in a w'ar or even for a number of years, thou become 
“legally” non-resident for a year nr two and then again become “resident.” 
These cliances have a material hearing on the nature and extent of his liability 
to Indian ineome-tax, tlirjugh in substance and ai’cording to the sense of the 
ovdinarv man thep’o miglit have been no cliaiipe in his stains all the time. 

pointed out in Question 2. a non-resident is no^ liable to oha t '\ o ' '’oroigu 
profits even if the\ .are brought into or remitted to British India during the 
oartirular N’ear in which he is able to claim the status of a non-resident This 
naakes a certain extent of inanhiulntion possible The akolition above recom¬ 
mended of the category of “not ordinarily resident” may increase the tempta¬ 
tion for such maninulation. Of the tavo groups of persons for whom that 
category was meant, some mav find it possible so to time their visits as not 
to become resident in any ^'ear They would thereby he avoiding even the 
liability now existing, r.fj., tax on the pnnfits of a fonngpi hnsine^-; eontrnlled 
in India. They could also arrange to remit their foreign income to India in a 
year in which they had contrived to fall mto the n m-resident categorv or in 
the year in wffiich they have suffered a loss in India or to visit India in a year 
in yffiich there is a loss abroad to he sot off against Indian income. 


38. One of the suggestions made in Qnf>stion 2 as possibly calculated to 
obviate consequences of the above kind is the introduction of a positively de¬ 
fined category of persons “ordinarily resident” similar to that of person® 
“principally resident” in'the British Oodification Oommittee’s draft; but tht 
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liability which that draft imposes on the “resident” as distinguished from tlie 
“principally resident" is- not the same as the liability which tFie Indian Jaw 
imposes on the resident. (Sec the extract (pioted in paragraph 114 Mii])ia). 'I’he 
British classification will not fit in with the scheme of the Indian law. Its 
adoption, esjiecially as it brings the conce])tion of domicile into the defiiiition 
•of “residence," may in some measure Ijave the effect of wiping out the results 
of the omission of the category of “not ordinarily resident." There are indeed 
some who prefer to ipialify the application of the theory of “residence" liy 
reference to the, principle of “nationality” or “domicil”; this may offer a 
icasonabie pn vision ji])pJicable to f)er.sons who are “domiciled” but trinporanlif 
non-resident. But once that principle is introduced, we shall have, to provide 
for a multitude of possible combinations of the tests of “residence” and ‘ijion- 
residence,” domicil and alien, accrual and remittance, total income and total 
world inoome, etc. Whether any distinction correspojiding to that suggested 
by the British Codification Committee between “residents” and “principally 
residents” could and should he adopted in this country can be safely deter- 
irnned only after some experience has been gained of the operation of the law 
without the category of “not ordinarily resident”. 

89. The alternative solution suggested in Question 2 is whether oven non- 
rssidents should be declared assessable to tax in respect of profits brought into 
or remitted to British India. While some of the replies to our Questionnaire 
•^eem prepared to go the length of su})porting the suggestion in unqualified terms, 
the weight of opinion is in favour of the view that remittances of profits to 
India by hona fide non residents eannot justly be subjected to tax nor will it 
be expedient to tax them. We are in agreement with this view. But the ques¬ 
tion arises, can the expression “bona fide non-resident” be applied to a person 
who hag been resident in previous years and becomes resident again in future 
but happened to be a non-resident only for an intervening period during which 
'he managed to remit his foreign earnings to British India. A suggestion has 
been made that foreign profits remitted to British India by a uon-re.sident should 
he declared taxable if he established residence liere within a defined period from 
the year in which the remittance was made; hut such a provision can easilv 
be circumvented. It is indeed difticnlt to devise .i formula which is incapablt 
cf being cireumventt'd. Cn the other hand, any provision on the lines suggest¬ 
ed or even simil.ar thereto will eause great hardship in a class of eases ^^bieb 
may assume inqini-tanee in the near future in view of the onditioris di've- 
loping in South Africa, Malaya. Burma and Ceylon. Indians who have 
long been residents there may find themselves compelled to 
conn? over to India and start business here. It will be neithia* fair iior (‘xpedient 
to put difficulties in the way of tlieir remitting or bringing to India what jirofits 
or wiviiigs Ihe.v miglit. have made altro.ad during tlie vent's wlieii the\ stayed 
abroad Though we have raised Question No 2. we are not satisfital that the 
loss to the revenue on account of the possibilities contempliited in that (piestion 
ere so far ver\ large. We do not, therefote, think it worth\\bile ree.ommending 
-any change in the law to meet the class of c.ases contemplated by the question. 
Oti the other htind. the Jtbolition of the special provisions relating to persons 
‘not ordinarily resident” may have the effect of itnfiosing a tax liability on 
-ome categories of Indians now living abroad in respect of fheir foredgn savings 
which they ina^ bring with them when they come over to India for good, 
b'--cause some of them may fall within the tenris of section 4 (l)(b)(iii). Appro- 
pjiate 7 )rovision must he n)ade to exempt such eases 

40 Q'liPfilinu 8 —Tins (pieslion really covers tbia'c e,lasses of e.ases 

(i) ascertainment of a non-resident’s foreign income for the purpose of 
determining the rate at which his Indian income is to be taxed; 
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(ii) ki cases fallmg under section 4-A (c), ascertaimuent of the company’s . 

foreign incsome, with a view to determining whether in any parti- 
oular yaar, it is to be treated as resident or non-resident; 

(iii) where a non-resident is taxable in respect of businesses or business 

connootiona through more than one person in different parts of 
India, the ascertainment of his total Indian income for the purpose 
of determining the rate at which he is to be taxed as well as his 
liability to super-tax. 

As rc'gards sub-head (i) [and to a large, exiinit, this applies also to sub-head 
(ii)],the only suggestion made in the replies is that the assessing officer can 
call for a certificate or other official record showing the amount at which the 
assessce’s income has been assessed in the country of his residence. It is diffi¬ 
cult to see what more is practicable. An alternative which has been suggested 
in many replies involves a change of policy as regards the taxation of non-resi¬ 
dent’s income. The point seems to us of sufficient importance to make this 
suggestion worth considering. It has been suggested that it will be both fair 
and convenient if in taxing non-residents in respect of their Indian income, 
their foreign income is riot taken into account at all but the rate appropriate 
to their Indian income with a surcharge of 20 or 25 i er cent is adopted. Such 
a s^'stem prevails in some countries and is calculated to save trouble to the 
assessing ofl'icer. But its fairness is open to question. The proji isal must also 
bo considered in th*- light, of tlu* arguments as to policy set out in paragraphs 
28 it 20 with re.ference lo tlic at.trac'fioii of fort'igii ciqatai into this coun¬ 

try A moditieatinn of the pro])Of,al would ])erh:ips meet the argument as to 
fairness. Instead of adopting the surcharge above suggested as the only method, 
the nou-resident may if ho thinks that even the inclusion of his foreign income 
will not attract as high a rate Tie given the option of proving his foreign income 
to tJie satisfivetion of the assessing officer and thus get his Indian income taxed 
at the apjiropriate rate. This will shift the burden of proof from the assessing 
officer to the assessee. It will, however, be anomalous to permit the assesseo 
to change his option every year. He must be in a position to know generdly 
and as a Iong-t«'rm arrangement which of the two courses will be fairer to him, 
and having once exercised his option, he should not be at liberty to claim the 
other method. Whether even this proposal will meet the argument of expe¬ 
diency. whether the foreign investor will care to submit to this trouble of pro¬ 
ving his foreign income, is a matter that time and experience alone can defini¬ 
tely show. So far as forciga capital needed for the country may be obtained 
through the intervention of the State, the situation may have to be met by 
making special provision for taxation on the returns on capital so obtained. 

As regards sub-head (ii), the Income-tax Department expects that the recent 
amendment to the definition of “company” may place the Department in' a 
position of some vantage, because it will make it a condition of declaration of 
a foreign company “to bo a company for the purpose of the Act’’ that it should 
agree to give all information that it might be required to furnish. Here again, 
time alone can show how far tdiis expectation can be realised. A few more 
observations on this point may be made when we deal with question 6. The 
third of the sub-heads above noted may conveniently be considered when deal¬ 
ing with Question 4. A similar problem may arise when a non-resident is in 
receipt of interest or dividends from different banks or companies in different 
parts of India. 

41. Question 4.—Question 4 raises a limited point, mainly procedural, in 
respect of cases where a non-resident hfra business or business connections in 
different parts of India through more than one person. There will be obvious 
advantage in enacting a provision enabling Income-tax authorities to treat one 
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of such representatives in India as the asseasce under sections 42 and 48 in res 
pect of the profits made by or through all the representatives in India. The 
procedure niUst, of course be so contrived as not to put the selected representa¬ 
tive at any disadvantage. It was accordingly recognised that provision must 
also be made for retainer of the necessary funds by the representative so selec¬ 
ted. 

42. The replies have raised wider issues, with reference to the njanner in 
which sections 42 and 43 are applied in practice. One complaint is that sec¬ 
tion 42 is too broadh* worded and, by ignoring tbe distinction between trading 
in the country anl trading iciUi the connlrv, is often held to cover c.iises not 
within the true scope and spirit of the section. The answer to this complaint 
is that the very nature of the situation dealt with and the devices resorted to 
with a view to escape from taxation require a provision in very wide terms to 
meet the situation. There may be all shades of differences in tbe authority or 
instructions given by the non_resldent tradei to the local businessman selling 
his goods. Whether a tax liability will arise or not will depend upon and must, 
be determined with reference to the circumstances of each c.ttso. The following' 
observations of Earl Loreburn in Drinnmond vs. Collins —1915 A.C. 1011 at 
p. 1017 must be borne in mind in this connection; — 

"The Income-tax Acts are framed in verv general terms. It is necessary 
so to frame Acts of this kind lest some ca.se manifestly w'ithin the purview of 
the legislature may escape tax. But Courts of Law have cut down or even 
contradicted the nature of the legislation when on a full view of the Act consi¬ 
dering its scheme and its machinery and Die manifest purpose/ of it they have 
thought that a particular case or class of eases was not intended to fall wuthin 
the laxi’ig clause.” t8ep also vs. --ID.'i;') A at p-IIT.) We inav 

add that it is not unlikely that in the course of the next few years the methods 
of non-residents selling their goods in India may undergo changes. Wo do not, 
therefore, think it necessary to roeornmend any change to meet the* generiil 
complaint about section 42. On the other hand, we are elsewhere (paragraph 
134) suggesting that a statutory obligation should be cast on every person 
doing business for a non-resident to give information about it to the Income-tax 
authorities. 

43. It has next been complained that STib-scction (3) of section 42 is quite 
general in its terms and is applicable equally to foreign goods sold in Ind-a and 
to Indian goods sold abroad but it is in practieo applied by the Department 
only to tbe second case. The Dej)artrnent maintains that on foreign goods 
sold in India, the whole profit nr gain accian's or a.ris-s af ihe jd-.ice of sale 
and the whole amount therefore becomes taxable \inder tbe general language 
of section 4 (1). This Limited construction of section 42 (3) is supported by 
more than one decision of the High Courts. It must, how'ever, be said that 
the Ayers Committee on whose recommendation the suh-st'ction was inserted 
have ma»3e it quite clear (in Chapt(‘r I, Section 2 of their rejiort) that they 
intended the. smne priiKaph- to he ajinlii d t-o lK)th classes of crisc's Sectijiif 
38 and 39 of the Australian Income-tax Act recognise, this princif)l(> and in 
applying it draw a distinction between goods sold in Australia by a foreign 
manufacturer and goods sold by a jierson not being the maniifaetnrer. This 
dLstinetion was based on the recommendation of the Anslralian Thiyal (com¬ 
mission on Taxation (19.32-33) Paragraph -127 of the Commission's report 
spates— 

"The profit derived by a non resident trader from a business carried on 
by him in Australia shall be deemed t/> be— 

(a) in the case of o manufacturer—tbe difff'.rence betv/een the amount 
for wliic.b the goods arc- sold in Anstrali;'. and the amount for which 
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^ey could be sold to a w.holesale buyer in similar circumstances 
in tile country of manufacture—^less any expenses incurred in 
transporting the goods to and selling them in Australia, or 
(b) in the case of a merchant who is not the manufacturer of the goods 
sold, the difference between the amount for which the goods are 
sold in Australia and their purchase price, less the cost of trans¬ 
porting the goods to and selling the goods in Australia.' ’ 

<)n the view taken by the Indian High Courts, the taxable profit of the non¬ 
resident trader iu a case corresponding to category (a) ntijna •«. ,is s)aU;(l to be 
"the difference between the gross costs to the seller of the goods at the moment 
and at the point of sale and the net price which he rectnves ’ MiHn J^td., 

Cawnporc vs. Income-tax Officer, Cawnpore —1946 I.T.R. at p. 424). The 
learned Judges further explained themselves by saying that the Indian law 
does not allow ‘‘any apportionment of that profit as between the period prior 
to the moment of export from Gwalior (the foreign territory) and the moment 
subsequent to that export’’. We do not pause to consider whether the rele¬ 
vant sections may not bear a different interpretation. Obviously the interpre¬ 
tation placed on the law by the Indian High Courts is different from what the 
Ayers Committee intended but at no stage during the passage of the Bill was 
there any indication of an intention to depart from their recommendation. We 
have been told that the state of import trade in this covintry is such that the 
adoption of the view recommended by the Ayers Committee will seriously pre¬ 
judice the revenue. We nevertheless consider that the matter should be direct¬ 
ly presented to the Legislature for examination. If after all the imported | 
goods- ari' ncrrxs-arii, the i' lroigii inauiifnctiirer can sliift the bard -n of ilie tax 
to the Indian consumer. What is in form a direct tax will thus become an 
indirect tax. The Australian Commission recognised the possibility of prac¬ 
tical difficulties arising in the application of the principles stated in its report 
as the non-resident trader may not always produce his accounts before the as- 
sesing officer. They accordingly recommended that if accounts showing the 
actual profit on the transactions are not produced, the profit should be assessed 
at a percentage on the amount of the sales, to be determined in accordance with I 
the profits that will be made by a resident trader selling similar goods under I 
similar conditions. Incidentally, we may point out here that if our suggestion | 
to abolish the category of persons ‘‘not ordinarily resident’’ is accepted, the 
reference to that category in section 42 (2) must be deleted. 

44. Proceeding now to the point raised by question 4, we may first state the 
position in this respect under the law as it now stands. Sections 42 and 46 
do not in terms refer to a plurality of representatives of the non-resident trader. 
The application of the general rule of construction that, words in the. singular 
may also include the plural will not be of assistance in this ease, because the 
application of that principle will necessitate the recognition of a plurality of 
representatives where such exist and will not authorise the selection of one 
out of many such. Executive instructions issued by the Central Board of 
Revenue seem to assume that where there are several agents m India, the 
Income-tax authorities may treat one of (hem as the representative of the non¬ 
resident, not merely for the business that he is in charge' of hut even in respect 
of the businesses conducted in other parts of India through other agents. It 
is, however, not clear whether and how far these instrretions were based on 
the assumption that one of these agencies was in the nature of .a Ivad office 
with a certain rnoasnre of control over the rest. Tn Mr. Siindaram’s Commen¬ 
tary on the Income-tax Act, there is a note under section dP> to the following 
effect;— 

"If a non-resident has more agents than one. there is nothing to pre¬ 
vent the Income-tax Officer from serving notices on all the agents 
and finally selecting one among them and assessing him on the 
combind income of the principal through all the agents together.’* 


6-v. f 0 3'D_9 
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In guch oases, naturally the Incotne-tax Officer vrill select the most impor¬ 
tant of the agents. Eeferring to the observations of Eovrlatt J. in Commi$~ 
tioners of Inland Revenue v. Longford; Gontmiseionera of Inland Revenue 
T. Pakonham and othera —13 Tax Cases 573—^that “An agent cannot be taxed on 
profits not made through his agency’’, Mr. Sundaram observes that section 43 
of the Indian Act is much wider. Mr. Sampath Ayyangar, however, takes a 
different view. He concludes that there is nothing to warrant the view that 
a person could bo treated as an agent in respect of incomes with which he is 
totally unconnected or in respect of activities of the non-resident with which 
he has no concern. He supports this vie%v by reference to the right of retainer 
provided for by the secoiul proviso to section 42 (i) which jmma facie can 
relate only to a person who has .s<inie control over or receipt of the particular 
income. In the judgment of the IVivy Council in Comntitieifmer of lucoine- 
tax. Bombay vs. Gurrimbhoy Ibrahim Sons —1935 T.T.R. 305—there is a 

passing observation at page 402 stressing the fact that the resp)ondent8 were 
sought to be assessed as agents in respect of property “with which they had no 
concern’’. The law is thus far from clear or certain and it seems to ns both S 
necessary and desirable to clarify it by spetdfic enactment. A proper method 
of a.ssessment requires that the incomp deriv('il by the non-resident trad('r from 
his different businesses in different parts of the eonnfry and through different 
persons should bo aggregated for purposes of as.i^*ssme!jt and where recovery 
from the non-resident himself may not he easy some provision must he made 
for recovery of the full assessment from oite responsible resident representative 
instead of its being recovered piecemeal from the assets lying in or profits made 
In different parts of the country 

45. WTiile some of the replies have a])pro\-ed of the proposal, many have 
laid great .stress upon the heavy, if not impo.ssihle, burden whie.h such a course 
must impose upon the person selected as the sole representative. Any such 
selection must, of course, be. made oniy after notice t/> the non-resident trader 
wherever possible and after notice to tlu' pi-rsou pi-oposed to lie selectcal as the 
•ole representative and after hearing tlieir objections, if any. It. ha.s b’en 
asked, what is the representative thus selected to do, to obtain inforTuation 
about (i) the principal’s foreign income, where tliat is relevant, and (il) the 
principal’s Indian income earned through other business ct>nnections. If the 
non-resident trader is prepared to he helpful to the authorities, there can be no 
difficulty in his helping the representative and in his instructing his Be\'eral 
representatives in India to enable the selected r(!presentati\e to give all material 
information to the Department, to enable them to make a proper assessment. 
If he is non-co-operative, it is all the more reasfm why the Income-tax autho¬ 
rities should have a power of the kind proposed. If the business in each locality 
is to be assessed by the officer having jurisdiction in that locality, the Depart¬ 
ment may not even have full and accurate information as to all the different 
business connections of the non-resident trader and the assessment cannot be 
correct or complete. We are, therefore, of the opinion that power should be 
conferred upon Income-tax aiithoritie.s in clear terms to make such a selection. 

A provision similar to section 219 of the Australian' Income-tax Act would 
serve this purpose. 

40. There is, however, force in the objection about the personal liability 
of the selected representative and the retainer of funds by him because he can¬ 
not be expected to have control over the business conducted elsewhere by 
other representatives. The personal liability of the representative assessce 
as well as his right of retainer must bo lirailed on the lines indicated in provisos 
two and three to section 42 (1). For the recovery of tho balance of the tax, 
there is the power under the first proviso to that sub-section and tho best that 
can be'done is to authorise the Department to freeze the assets in the hands 
of the other representatives till the assessed tax is paid up. 
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47. Question 38.—^As question 33 arises out of section 43, it may also bs 
conveniently dealt with here. At the instance of the Select Committee that 
considered the amending Bill of 1938, Clovernment introduced the first proviso 
to section 43, so as to exclude the imposition of a “statutory” agency under 
that section on an Indian broker dealing with a foreign broker acting for on 
undisclosed foreign principal. As pointed out by Mr, Sampath Ayyaiigar, the 
resident broker may not even know the principle. The question is now 
raised with reference to the possibility that the person on the other side may 
not be really acting as a broker, but may merely be an alias for the non-resident 
trader. The replies point out and w'e agree that this must be dealt with like 
any other question of fact and cannot be met by any change in the law. The 
Income-tax Ofl&ocr may examine the correspondence between the parties, 
make enquiries from Brokers' Associations here and abroad and pursue any 
other clue that tlie circumstances of each case may furnish. Even if the assess¬ 
ing ofiicor is misled on this point, there need not necessarily be a loss of revenue • 
the non-resident principal, if only he could be reached, will be liable, provided 
the conditions of section 42 are satisfied. One or two of the replies have sug¬ 
gested that the first proviso to section 43 may be omitted. We do not think 
it will be right to do so, as it may place the Indian merchant in a very difficult 
position—an embarrassing situation from which the Select Committee purposely 
attempted to save him. 

48. Qiiosiion G.—The considerations that underlie this question have been 
exiOaiued in ])aragraph '6C> .supra. Some of the rejilies think that there is i»o 
serious danger of the existing law under seetion 4-A (c)- proving detrimental to 
the Indian revenue. We do not feel so sure as to this. Seme of the replies 
merely jioint out that it' will not he fair to t:ix tli«' fon iiru iuceme, of a comjiony 
hut retuse to take iks foreign losses into .aecouut 'I'l'e questi( n has not made 
any sueli suggestion. As already explained, llie situation envisaged in the 
question arises because under the jicculiar ti-nns of ihe provision in seetion 4-A 
(c), the Indian Exiduapier eannot tax the fondgii incei ie during the years in 
whieli it exceeds the Indian ini’onie of the eonipany Sfniu- of 'he lejdies liave sug¬ 
gested that (for tile reasons discussed in para. 40 siipiu about non-residents gene¬ 
rally i it is best t-o leave out of account hath the foit igu losses and the foreign 
iacoiiK' of a eomjiany not controlled from In lia.. Tln.s is to lose sight ef the 
conditions and ways in which foreign eompanies do business in India. At any 
rate, Indian u])inion lias streiuionsly fought for the jirovis'oii made in section 
4-A ((‘) and we are not at jiresenl prepared t<) reeonimenl a mdical change in 
this respect. An alternative suggestion has bc-en made wh:\ h Si i ins to us both 
reasonable and praetieahle. It is to the following effect: — The company sliall 
be allowed to set off foreign losses ••'gainst Indi'ui ineome oialy L>n condition 
that it agrees bring into the account of Indian taxiition .rt least a like sum 
out of its foreign ineome in the vturs in wlheli its status may bec-omo non- 
re.sident by reason of its foreign ineome being goa-iter tlian its Imlinn income. 
The (|nes1'on whether in any j'artienhir year it has made more tlian fiO per 
cent of its income in India must be d( cided indeju-iidentiy •)! tlie foreign losses 
brought forward from the previous year. If the company desires to avail 
itself of the benefit, of aecunuilaied losses for six y’ears. it must agree to bring 
into account its wmrld itHamie even if in the s-ubsequent. year-' it has become non¬ 
resident. Alternatively, it may be provided that foreign losses can he set off 
-only against foreign profits. 

49. Question 13.—Question 13 mainly relates to one of the problems arising 
out of the theory that even the foreign income of a non-resident is relevant^to 
his Indian assessment for two-purposes: (1) the deto.]^ination of the ratife* at 
which his Tnlian income is to be assessed; and (2^ tfie determination of his 
liability to Bujier-tnjt pn liis Indian income. ProvWk>n for deduction Af super¬ 
tax in respect of dividends paid to non-residents hwl been madife in siffi^eciio]^ 
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(3-D) and (3-E) of section 18; but these provisions come into operation only when 
the Income-tax Officer has knowledge that the non-resident’s total world income 
exceeds the super-tax minimum or the dividend payable by any one company 
to a sharehoider exceeds that minimum. As vve have already explained when 
discussing question 3, the anthorilios in India have great difficulty in ascertaining 
the foreign income of non-residents and sometimes even in realising the tax due 
from them. Further, sub-section (3-E) of section 18 will not apply to cases 
where only the aggregate of dividends received from more than one com])uny 
exceeds the super-tax minimum. 

50. The proposal suggested by the question, viz., to ask the Indian com¬ 
panies to deduct super-tax from dividends payable to all non-resident share¬ 
holders, even wdien tlie amount of dividend is below the maximum of the 
amount not chargeable to super-tax, is apparently expected to save trouble t& 
the Department; but we do not think that in the long run, it will re:dly save 
trouble even to the Department, because there must inevitably be a large num¬ 
ber of applications for refund, resulting from such a procedure or there will be 
applications for exemption from numerous shareholders, on the ground that 
iheir income is below the minimum. There will of course be this advantage 
tc the revenue, that the initiative and the onus will be thrown on the non-resi¬ 
dent; but such a course will involve hardship to many of the non-resident 
!isses.sees by compelling them to make refund applications. Further, it may 
not always be easy for a company to know wdiether a person to whom it is 
paying a divi lend is a resident or a non-resident especially v;here the dividend 
is coliect'cd by a bank on behalf of the sliareliolder or on beh.ilf of a number of 
shareholders. There is also (he general question of the policy as to the treat¬ 
ment to be met'd out to the non-resident investors to whieh we liave already 
adverted. We are not, therefore, prejiarcl to recommend tFie adojition of the 
course siiggeste'd in the question. 

51. Some of the replies hav’e made a suggestion whicli may he trial for what 
it is worth, cspi'cially as w'e are recommending the creation of s-omi' kind of 
central organization. The suggestion i.s- that all companies should make a 
return to a central organization in respect of dividends ])ai(I to non resident 
shareholders. The central organization should detemiine the total dividend and' 
i.isnc inslnictions to the various eom{)anies to deduct .suptr-tax at appro])rinte 
rate.s. This procedure may to some extent help action under section 18 (3-D); 
but even this will not give the officer the total “world” income in cases in which 
that is relevant to tlie action to be taken under section 18 (3-D). If (he ex- 
lioriment is to he tried, it may be worth considering whether Svich central orga¬ 
nization .should not be asked to deal with all matt('rs relating to the taxation of 
non-re.sidents and not merely with their dividend income We may add that 
the problem which thi.s” question seeks to tackle mav not arise at all if the course 
which we have elsewhere discussed (jiara 40 supra) of taxing the Inli-in income 
of non-residents at a surcharge over the Indian rale (without reference to their 
foreign ineome) is adopted. 

52. Question 17.—Section 14 (2) (c) and proviso (1) to section 24 (1) are inter¬ 
related provisions inserted in 1041; logically, they must have the same scope. 
Proviso 1 to section 24 (1) is, however, not happily worded: it must be recast 
so as to make its scope and intention clear. Further, the verv circumstance of 
its being enacts as a proviso and not as an independent provision has been 
relied on by the Bombay High Court (in Mnralidhar Mathurawalla's case)— 
1048 T.T.E.. 146—for restjricting its operation to cases which would otherwise 
have fallen within the main provision of sub-section (1) of section 24. This 
defeats the purpose of the sponsors of the proviso. The idea in enacting this 
I)rovi8ion obviously was that when a British Indian assessee sustained losses in 
an Indian State, such losses should not be taken into account) so ns to reduce 
the taxable amount of profits made in British India during the same period, 
though such losses (equally with profits made in the States) may 
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be relevant to the determination of the “total world' income ’ for the pur¬ 
pose of fixing the rate of tax. This is made clear by the observations 
of the Select Committee in relation to that clause, but the provision wis unfor¬ 
tunately inserted in a wrong place and in a wrong form. The Bombay High 
Court cannot be blamed for feeling itself bound to apply a well-established 
rule of statutory construction that a proviso can only be interpreted as a restric¬ 
tion on or exception to the operation of the main enacting clause to which the 
proviso is attached. 

53. Elsewhere (paragraph 31 supra) we have suggested that residents of 
tn*^ States quite as much as residents of the Indian Union should be assessed 
bj- the same authority, so far at any rate as both have sources of income in 
{both areas. A fortiori should the Indian authorities have power to assess 
Indian residents in respect of income derived by them in State terrihjry. If 
jtbcse suggestions are given effect to, it m.ay no longer be necessary to Lave 
l^rovisions like, those found in section 14 (2) (c), proviso (1) to section 24 (1) 
Jiid proviso (a) to section 24 (2). So long, however, as the existing policy and 
arrangement continue, it will be better to have the language of provi.so 1 to 
section 24 (1) imprtjved and it is necessary to have it enacted as an iudepen lent 
substantive jirovision. The language of jiroviso (a) to sub section (2) of sec¬ 
tion 24 is also capable of similar improvement, particularly if proviso (1) to sub¬ 
section (J) is going to be recast and inserted elsewhere. It doe.s not ajipear, 
coioenient or apfirojjriute to introduces these provisions into section 10 nerely 
because the Bombay judgment is based on section 10. It seems best to 
ticat tlie three jirovisions seeiion 14 (2) (c), jtroviso (Ij to section 24 (1) and 
proviso (a) to section 24 (2) as one group of allied piovisions relating to a sj-ecial 
cutegorv’ de.scribed as ’’Income and losses in the Indian States’’ and enact 
them as three sub-sections of an independent section, say section 24-C. As| 
a jirecaiition, the section may bi'giri with the words “Notwitlistanding anything, 
contained in the other provisions of this .\ct’'. When recasting tlu“ j.rovisions 
Gjiportiiiiity may also he taken to clarify one or two jioints raised by Mr, 
Sam path Ay.yaiiger in his Commentaries on this provision. A query suggested 
by him in this connection, vi.:., whether the amount of foreign losses or pro¬ 
fits should in any cas^ in which they are, relevant to British Indian taxation 
be fixed in accordance with the result of the assessment, if any, made in the 
foreign State, or could they and should they be re-estimated by the Indian 
authorities is a <jn*'stion reh vant not nierelv to these provisos, but to all cases 
where foreign gains or losses have to be taken note of in the course of British 
Indian assessment. 

54. Question 3B —This question has been raised at the instance of the 
Department whieli feels that there lias been considerable loss of revenue during 
the war years, on account of assessees and would-be-assessees leaving India 
for good without paying the tax due from them and without leaving any assets 
beliind. A very limited provision to meet this contingency has been made in 
section 24-A, hut the utilization' of this provision depends upon the Income- 
tax OlTicer r.hanrin/j Ikv get information as to the movements of the assessee. 
No obligation li.as been imposed on the assessee. to inform the Income-tax 
authorities about his intended departure and none has power k> prevent him 
from going away without paying the tax. The Australian Act contains 
drastic provisions in this behalf. 

They are as follows:— 

“210. Upon the application of any person about to leave Australia, the 
Commissioner, Second Commissioner or a Deputy Commissioner may issue a 
certificate— 

(a) that that person is not liable to pay income tax; or 
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(b) that wrangementa have been made to the satisfaction of the Com¬ 
missioner for the payment of all income tax that is or may be¬ 
come payable by that person. 

211. (1) Unless and until such certifk‘ato has been presented to the office 
of the owner or charterer, or of the representative of the owner or charterer, 
of the ship or aircraft by w’hich that p(;r8ou intends to leave Australia at the 
port or place at which his passage is to be booked, an authority for that person 
to travel by that ship or aireruft shall not be issued by the owner or charterer 
or a representatiA'e or emi)loyee of the owner or chai-terer. 

(2) Any person who, in contravention of this section, issues an authority to 
any person to travel by the ship or aircraft shall be jiersonally liable to pay the 
amount of tax, if any, which is or may become due and payable by su(‘li person, 
and shall be guilty of an offence. 

Penalty; Not less than Fifty pounds or more than Two hundred pounds- ^ 

212. (1) The owner or charterer, or the re])resentative of the owner or 
charterer, of everv’ ship or aircraft which takes ])asscng('rs on board at any 
port or place shall, on the first working day after the departure of the ship 
or aircraft from that port or yilace, lodge all certificates so prescnt-cd at the 
office of the Deputy Comjjussioiur of Taxation for tlie Stale in wiiich that 
port or place is situated^ together’ with a list showing the nanu' and last-known 
address in Australia of everx- pei -on (other than mcnib(TS of the crew and staff 
of the ship or aircraft) w'ho travelled on the ship or aircraft. 

(2) Every owner or ch&’*t.ti)(r, nr his representative wJio fails to comply 
with this section shall be guilty >1 ati offeiice. 

Penalty: Not less than Ten ■ onuds or more than One hundred pounds.” 

Section 21o which is also a pruvi.sion enacts: — 

‘‘213. (1) Where the Coniniis^ioTu-:' has reason to believe that any person 
establishing or canning on business in Australia intends to carry on that 
business for a limited period only, ov wlien; the ronnnissioner for any other 
reason thinks it proper so to do, be may at any time and from time to time 
require tliat person to give seenrity by bond or deposit or otherwise to the 
satisfaction of the Commissioner for the, due return of, and pa.\iueut of income 
tax on, the income derived by that person. 

(2) A person who fails to give security when required to do so under tine 
section shall be guilty of an offence. 

Penalty: Not less than Two pounds or more than One hundred pounds.” 

55. A 7 >oint for eonsideraliou is wlietlan' iu future, fore igners are !il«. !v to 
do any large volume of business in tliis country under conditions wl.icb would 
make it necessary or exia-dient to enact pnnnsions so drastic as those found in 
the Australian Act. The proximity and situation of Jhikistan (and jierhaps 
even Ceylon) may easily help a person, if he is so minded, to elude such pro- * 
visions. One thing, however, is obvious viz that section 24-A is whclly in¬ 
sufficient to meet the case. Save, in exceidional circumstances, an obligation < 
must be oast by law on the person, intending to leave this country to give to 
the Income-tax authorities reasonably sufficient notice of his intention so t» 
leave and if the tax payable up to the date of departure is not assessed and 
paid before departure, the Jneonm-tax Officer riiust have power to demand 
security for payment. It will follow that there must be some provision 
prescribing the consequences of the assessee’s default either in giving informa¬ 
tion of his intended departure or in giving security for payment of the tax 
that may be found to be due. An obligation must also be oast on the Income- 



25 


tax Department Jo complete the assessment as expeditiously as possible in 
such cases. In enacting provisions on the lines suggested above, care must 
be taken so to word them that they will not cover tourists or casual visitors. 


56. Some of the replies have suggested that a provision may be enacted 
to the effect that no passport shall be issued except on production of a certi¬ 
ficate from the Income-tax authorities similar to the one required under the 
recent Transfer of Property (India) Ordinance before registration of a document 
of transfer. But, if, as we are given to understand, a long interval i*nay 
elapse between the issue of a passport and its actual use, such a provision will 
not cover taxes that may fall due during the interval. It may be worthwhile 
considering whether a provision similar to that contained in the recent Transfer 
of Property (India) Ordinance should not be enacted as a permanent law ot 
the land. Such a ])rovision may not, however, be of much use if it is limited 
to Lransh'rs of iminnvablr property; but a provision covering businesses and 
moveable and intangible assets will be dangerously wide and difficult to enforce. 


57. Even the enactment of provisions on the hues suggested in the pre¬ 
ceding paragraphs will not obviate tlie need for the Income-tax authorities 
being constantly on the look-out as to remittances sent abroad of profits made 
in India. To this end, we commend (lie suggestion made by an experienced 
officer of the Dejiartment that special officers appointed for the purpose must 
colle.e.t information from tlie Exchange Banks and other Banks as to remittanceo 
lo loreigii countries and scrutinise, them to see which of them are remit¬ 
tances in the ordinary course of trade and which are remittances of profits. 


58. Before we leave section 24-A, we may make a few observations on the 
language of the proviso to sub-section (1) of that section, in view of its criticism 
by Mr. Sampath Ayyangar. 'Phe obvious intention ot the proviso is that the 
language of tlui main sub-section should not authorise a hack-assessment in 
excess of what is permitted by section 64. But the language of the sub- 
se.elion was not wide enough to cover all the cases which must have been con¬ 
templated As it stood ])rior to 1031). it merely referred to the last previous 
assessment as the starting point for the emergency assessment under section 
2-l-A ]jiit w'hat is to happen it there had been nn previous assessment at 
all? An amendment was introduced in 1939 to include such a case. But 
wliat about eases wliere there had lieen a previous assessment but it was 
defective for various reasons? That the “previous assessment” contempla¬ 
ted was a “full assess’iii'iit” is made, eh'ar by the use of the words “fully 
assessed” in another part of the sub-section evon as it stood before 1939. 
But as pointed out by Mr. Sampath Ayyangar these words did not ajipe.ir in 
the firopiT place- This defect may be rectified by inserting the word “fully 
hetwer-M the words “last previous year of which the income has been” and 
“as.sessed in his hands” in suh-scction (1). The words “fully assessed” 
should lie repealed in the ])lnce where they are now found in the second 
sentence of the Hub-Bcction. 


B.—The Hindu Undivided Family. 


(Question 5). 

59. Several questions have been raised and many suggestions have been 
made with reference to the method of assessing Hindu undivided families to 
income-tax. They may be grouped under tw'o heads: (a) fairness and justice 
in the asse.ssrnent of H.U.F. and (b) the operation of the exemption allowed 
by section 14 (1). 

60. The Hindu undivided family has long been regarded for income-tax 
ptirposes as a single unit, being represented by its manager. It is now well 
settled that this rule is applicable both to families governed by the Mitakshara 



school of Hindu Law and to families governed by the Dayabagha Law. Ue- 
fore discussing the appropriateness of the method in vogue now and examining 
the various suggestions made for its modification, it may be convenient to 
clarify at the outset whether and how far the difference between the two main 
schools of Hindu Law call for or justify any difference in the treatment of the 
two classes of cases. Under the Dayabagha Law, the father is the absolute 
owner even of the property that has devolved on him from his father and of 
its income. None of the song can interfere with the father’s title to or con¬ 
trol over the family property or his enjoyment of its income. Accordingly, 
in a Dayabagha family, though the father smd the sons may be spoken of as 
a "family", there is no legal significance in describing such a family as an 
"undivided" family. The appropriate method of assessment in such a case 
is to assess the father as an individual in respect of the income coming into- 
his hands, whether it be from inherited property or from his self-acquired 
property. 

61. Under the Mitakshara Law, the father is in respect of the joint property 
of the family only in the position of a manager (the Privy Council have even 
spoken of him as a trustee in a general sense) on behalf of the family includ- 
incT himself. The sons have a right by birth in the family properly; they 
can restrain the father from alienating it except for certain p>irpos(‘s and they 
can demand a partition of the family property at any time even when the 
father is alive. The inroads effected on this theory by the doctrine of the 
son’s liability for the father’s debts have no bearing on and need not be allowed 
to com[)licate the present discussion. There is tlms an obvious distinction 
between the character in which the father in a Dayabagha family receives 
the income of the property under his control and that in which the father in 
a Mitakshara family receives the income of the family property- T-ooking 
at the matter, however, from the point of view of the several members of tJie 
family, the pn.sition in the ^^itaksh^^^^l family ns regards the income from the 
family property is that as long as the family is undivkh'd, no individual 
member can be said to be absolutely entitbd to the income or to an if part 
thereof. If at all, such absolute owmership e.ati be predicated only in the 
family and ownership of or control over the income is what matters foi- pur¬ 
poses of income-tax. 


62. The death of the father leaving sons brings about a radical change in 
the position under the Dayabagh.a Law, but very little change in the position 
under the Mitakshara Law. Under the latter, the only change that takes 
place is that the eldest son will become the manager of the family in place of 
th., father. Under the Dayabagha Law', on the other hand, the absolute 
ownership of the father gives place to the common ownership of the sons and 
an “undivided family’’ comes into existence. Between brothers owning in¬ 
herited property under the TD.ayabagha Law and brothers owning family pro¬ 
perly under the Mitakshara Law, there is this difference, viz., that even hefoia 
partition, the Dayabagha brothers hold defined shares in severalty whereas the 
Mitakshara brothers hold their interest in coparcenary and cannot even predi¬ 
cate the precise quantum of their respective shares except as associated with 
a partition at any particular moment of time. So far, however, as the right 
U> the income is concerned, there is little difference between the Mitakshara 
family and the Dayabagha family, w'hen they consist of brothers. In both 
cases, as long" as the family continues undivided, the family manager receives 
the income and even a Dayabagha sharer, though his share in the corpus is 
defined, is not entitled to a corresponding or any specific share of the incjome 
so as to enable him to call for an account from the manager as to how he spent 
that part of the income of the family properties or indeed any part of the family 
income, so long as it is applied for the common purposes of the family. In 
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this sense, there is no individual ownership of any specific share of the family 
income, under either law, by any of the* members as long as the family remains' 
undivided, 

63. Under the Hindu Law, the right to maintenance is of two kinds: one 
based on more relationship, e.g., the obligation of the husband to maintain 
his wife or of the father to maintain his minor children, whether he has property 
cr not, and the other based on possession by one person of property out of 
which another has the right to be maintained. Tn the latter case, the expenses 
of maintenance are in a broad sense a charge on the income accruing from the 
property. But the right to maintenance is not unless fixed by agreement or 
by decree of court a right to a specific amount or to a specific share out of the 
family income nor a specific charge on the family property. What is important 
at this stage to note is that in respect of the income, there is little difference— 
in the nature of the right though there may be a difference as to quantum— 
between the right of the undivided sharers and the right of the maintenance 
holders. Acting on this view, section 14 (1) treats all payments to members^ 
of Hindu undivided families on the same footing, whether they be payments 
made to males or to females, to sharers or to mairtenjince holders. Ann wnen 
the family income has been assessed as a whole, it logically follows that no 
portion of it can be re-assessed in the hands of the members among whom it 
is distributed. 

r>4. The above discussion must serve to show that the assessmerit of the 
undivided fainily as a unit not only is not inconsistent with but substimiially 
agrees with the legal position under the Hindu law'. There is, however, no 
denying the fact that this method of assessment has long been coinplained 
against ns harsh or unfair. This feeling rests on tw'o considerations: (i) a con¬ 
sciousness that in substance, if not in theory, the income of the family property 
is the, income of those entitled to shares in that property; and (ii) the un- 
df)iil>ted right of any sharer—at any rate of every ;ulult sharer—to l>eeome 
divided at his or her choice .and thereupon to take separate possession of his 
or her share. Those who defend the existing law contend that the very fact 
of the sharer not exercising that option to become divided proves that he or she 
has something to gain by continuing undivided and they therefore see. nothing 
wrong in hi.s or her being asked to take its legal con.seqiiencus. But those who 
believe that the joint family system—so far as it has withsto<jd even the in¬ 
dividualistic, tendencies of our time—has still a useful role to play in Hindu 
soeial lif(! naturally regret that the Income-tax law should add a powerful sti¬ 
mulus to the disruptive forces already in operation. Thi.s school of thought 
has put forward the broad claim that the H.U.F. should be assessed on the 
sa7ne lines as a “registered firm" consisting of all the sharers or fit least of the 
adult Tiiale sharers, though the t:ix so determined may be recovered from the 
lujinaglng member who w'ill he in possession of the whole income from the family 
prepertie.s. The Ayers Coniinitteo made some observations fin tht> firo^ jnul 
cons of this argninont: they even nonchuled thjit ‘there is some case for the 
recognition of the special position of the H.U.F.” but they were worried about 
“the ('ffect on the revenue of any concession” in this respect. They ended 
by recommending a “practicable concession” but even this has not been con¬ 
ceded by the Government. It is, therefore, no wonder that the claim for 
special treatment has been revived. 

65. We do not think that it is for us to take considerations of revenue into 
account in making a recommendation if we are satisfied that a particular coiu'se 
is required or justified by law or principle. But, as we have already explained, 
the position of brothers even in an undivided Hindu family does not correspond 
to that of partners because the latter are entitled to specific shares in the part¬ 
nership income and are entitled to an account in respect of the same. The- 
position in the Mitakshara family is further complicated by the existence of the? 
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right by birth so that one must take into account not paerely sharers of the 
some grade of relationship but all male descendants in the different branches. 
The number of sharers may vary even from month to month by reason of 
births and deaths. 

00. While the analogy of a partnership is for the above reasons untenable, 
there is great force in the argument of hardship and there is much to' be said 
iu favour of the view that the H.U.h'. may be treated as a special category 
by itself instead of being assimilated to an ordinary individual. We have every 
bympatliy with the argument that jtersous who would olh».rwiso be prepared to 
euiiliijue undivided should not be driven to seek division with a view to escape 
or minimise taxation. Apart from the love of the orthodox or the conservative 
section of the jiopulatiou for the joint family system, it possesses economic 
advantages which liave some value even today. It deserves at least as much 
fcijcourugeinent as any co-ojierative endeavour and it helps in many cases to 
prevent, an otherwise inevitable fragmentation of land. Sir C. P. llamaswami 
Ayvar has stoted that in the ugrieulturul income-tax legislation of Travan- 
core. it has been jirovided that those who eonsolidate their holdings will get 
some eoneession Init those who partition their lands must pay tax at jirogres- 
sively liiglier raU's. Though our Ineome-tax law is not concerned with agri¬ 
cultural income, the jirincifile underlying the above differontiution deserves to 
be borne in mind in dealing with the claim made on behalf of the undivided 
family. 

07. In the rej>lies to our Questionnaire, various suggestions have also been 
made as to the concessions which may reasonably bo made to a Hindu un¬ 
divided family without radically altering the ])resent rnetliod of assessment. 
•One of them is that, deductions at certain rates analogous to the allowances 
permitted under the English law to children and dependent members should bo 
allowed in jjrofiortion to the number of (i) members iu tlie family, or (ii) the 
adult sliarers, or (iii) at least the married fulult sharers, lliglitly or wrongly, 
the Indian Tnconie-tax system has not adopted the English model in this 
respect aiid it will be difficult to fit this proposal into the existing sc.lieme of 
the Inlian assesseiru-nt. Farther, as pointed out in paragraph 1(» supra, thc 
•systeni of allowances eaunot he satisfactorily operated unhess agricultural in¬ 
come also is included in the taxation scheme. 

G8 Tlie most fe asible method of granting relief seems to us te be to raise 
the limit of the non-taxablc maximum, both in respect of income-tax and of 
sujar-tax As will he seen from the decisions wliich ■«■(■ shall ])reseTitIy refer 
to [when discussing section l4 (1)], the family will be-a unit of assessment only 
•W'hen tilery are at Je:ist two sliarrs —under what cirentnsi MU-es women can 
be regarded as “sharers” for this purj)ose need not, be discussed heng The 
miniTnum eoneession ’'^■fnlld. tlierc'fore. be that w'hen an undivided family is 
as.ses^f d as a unit, the Tion-tnxable n)axiiniiin both in respect of income-tax 
and su[)er-tax should lie at least twice that nrcscrihed for individual assess¬ 
ments This apparently is the prineif)le underlying the raising of the exemption 
in res[)eet of insurance- ])r('rnia te 12.0CK) ■wdiich is doubh' the .amount of the 
exemjdion lirtiif j)reserihed for individuals; the former practice of fixiiig a 
minimum of lls. T.'i.OfK) for liability to super-tax in tin; case of joint families 
rested on a similar principle. Hut we do not see wdiy the nj)plieation of the 
principle should stop there and should not be extended to income-tax and 
super-tax liability as well. 

69. Some of the replies have suggested that the non-taxable maximum for 
income-tax and suner-tnx should ho raised in proportion to the number of 
•sharers or at least the number of branches. This will in many cases practically 
assimilate the result to "individual” assessment of the several sharers and as 
"we are not preparexl to recommend the latter course, we do not think it right 
4o reach much the same result indirectly. We cannot, however, deny that 



there is some force in argument based on the number of shares. We would 
therefore recommend one further step, viz,, that where the undivided branches 
are four or more than four, the non-taxable maximum (for both income-tax and 
super-tax^ should be thnce that fixed for individual assessment. We have 
adviBodiy said branches and not shares; our intention is to have regard onlj 
to the main branches and not to the descendants or sub-sharers in each branch— 
to tJie stripes and not to the capita. We do not, however, think it necessary 
to t^o on making the same increase in respect of the exemption for insurance 
premia. If members of the family wish to take out insurance policies for 
larger aniouuts, tlieru is nothing to prevent their doing so for their individual 
beuciit and paying the premia out of their separate income which is subject to 
separate assessment. 

70. 'J’ho concession roooniuienderl liy the Ayers Committee was limited by 
them to cases where tlierc, were more tlnm one ailulL married male member. 
We sec no jiistilicatioii in principle for restricting the concession by the three 
words which uo have imdcrlined. in Davabhaga families and even in Mibak- 
sliura ramilies (as a result of the ITiiulu Women’s iiight to Property Act) 
woiii'en may become “sharers” in tlio family property: why should such cases 
he excliKledi’ Again, the married man may become a widower; should the 
metliod of as.se.ssnu-ut c.liange immediately? if, not why should tlierc bo a 
(iill'eri'iice belwei'n a widower and a bachelor, so long as nothing is made to 
turn on the exist once of children? We see even less justification for the further 
ooridiLioii they attached, viz , ‘‘that the individual mcomo of all member- 
(including wives and minor children) from whatever source derived” should 
be included in the income of the joint family for pui*j)oses of taxation. This 
looks very much like punishing the members of the, joint family for daring to’ 
ask for coneessious. The wives may have their slridhanam la•oper^ic^, the 
ininor .sons may have projierty inherited from the nuuerual suh'. They arc 
certainly entitled to be separately assessed in resjieet of their income. Why 
siiould they bo called upon to pay ta.x or tax at a higher rate or even super-tax 
in resjieet of such income, by clubbing it witli the income of the family? 

71. In view of the above recommendation, we do not think it necessary to 

disc.uss the suggestion that the graduation of the tax may he lower in the, case 
o( ifindu undivided family. Wo have already had complaints that there are 
loo many rates and w'e do not wash to add bo tlie complexity of the tax schedule. 
\V(^ are unable to entertain the suggestion that every adult male member of the 
family should ho given abatement similar to earned income relief. The assess¬ 
able. income of the family may not in whole or in part bo earned income and 
even if it bo, it cannot be presumed that every adult male member has laboured 
to earn it It wilt he no easy task for the Income-tax Officer to determine 
which of the members are contributing by their labours to the taxable income 
of the family and what is the extent or value of each member’s contribution. 
There is some justification for the suggestion that each working member of the 
family should he allotted a salary and that such salary should be assessed as 
his individual income and treated as an item of allowable business expenditure 
in the family account. Apart from sucli notional allotment of salary—which 
will he very difficult to work in practice—it is not uncommon in trading families, 
efpecially where they have businesses in different places, to put some members 
in charge of particular businesses and pay special remuneration (o them. If 
the an.ilogy of a “company” should be followed (because the familv is like the 
company treated as a legal entity), such salary will resemble salarv paid bv a 
company to a I>irector or employee who is also a shareholder. But there is 
more in common between a partnership and a family business than between 
a company and family husiiu'ss; and as long as salary paid to a partner is 
not treated as an allowable dediiction under the head of Business expenditure, 
there is little jiistification for meeting ouf a difTcrent treatment to special remn- 
ner.-ition paid to a member of an Hindu undivided family for looking after the 
family business. Wo may, however, point out tha? in Commissioner of 
Income-tax, Bihar and Orissa vs. Jainarain Jagannath —1945 I. T. R. 410 _a 
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Division Bench of the Patna High Court held that in the absence of a specific 
statutory extension of section 10(4)(b) to joint families, the disability therein 
lenacted in respect of partners should not be extended to members of joint 
families. In tliis view, they expressed their conclusion in the following words: 
“The amount paid can be legitimately deducted if it is found to be a bona fide 
j iiyiueni to a bona fide employee for services actually rendered and is not ex¬ 
cessive or unreasonable and is not a device to escape income-tax". The quali¬ 
fications by wiiich the pro})Osition has been hedged round in the above quota¬ 
tion show the difficulty of the task thereby set to the Income-tax Officer. The 
recognition of a fight of deduction in such cases will tend to encourage fraud 
and attfiui)is at evasion by fixing alleged remuneration at arbitrary rates to 
sevoal members ot the family. The considerations wliieh led the Legislature 
1.0 suj'erscdc the previous case-law relating to partners by the enactment of 
section U> (4) (b) are, iii our opinion, equally ap})licable to remuneration 1 
dainital b\ a member of a joint family for looking after the business of the 
.amily. We would advise legislation on the lines of section 10 (4){b) even in ^ 
rcsiitct of joint family members except so far us interest on sell'-aequired oi^ 
separate funds lent to the family may be concerned. i 

72. In view of the discussion in paragraph 02 supra, it is not necessary to 
deal at length with the complaint against the insistence (m section 25-A) upon 
a division by mi'lrs and bounds before “family" assessment can give jilace to 
individual assessment of the sharers. So far as the section ajijilies to Daya- 
bli.iga families, it can only speak of a division by metes an:! bounds because 
the sharers already liold their shares in severalty. So far as families governed 
by the Mitakshara law are concerned, a mere division in status w'ill only place 
tiiom ill the same jiosition as a Dayabliaga undivided family and the appropri¬ 
ateness of assessing the latter as a unit has been discussed in paragrajihs 62 to 
u-l. \\ L tliink it riphf to invite atli-nfion liere to a jiassing observation in the 
Uiatfer of hesburdco ('liatnrid —i0;i7 J.T.L. at jiaire 2.')9 Dealing with the 
effect rit a jirelitniiiary decree for partition among memliers of a JMituksliara 
family, fh'" learned Judge says “The inembers of such a family ajqiear to uic 
to he in the same, position as the members of a Dayahhaga family and if has 
never been suggested so far as J know that members of such a family cannot 
he iidividnallv a-ssessed in ri-specl of their shares." Tlie second jiart of the 
observation if intended ns a general proi>osition was obviously an incorreid 
assumjition. Tt was not even necessary for the purposes of the case because 
on tlie fact.s of the case and the term.s of the order before them both the parties 
li.iJ been eolleetiiig the rents on their joint receijit and diculnuj them i.ijuiillij 
(see ol)ser\’ation at the bottom of page 2.70). When the. case was before the 
I’rivy (’onne 1 (Keshardeo Chamria v. Commissioner of Income-tax, Bengal — 
]9.!i9 T T.Ji’ .•19J) their Lord.shijis limited their judgment to the question of the 
ajiplicability of section 41 of the Income-tax Act to the facts of the case. 

7.T A grievance lias been made in a few of the replies as to the state of 
the law apiilieable to cases v,liere a partial partition has taken place. We sec, 
no difficulty or unfairness liere. Tlie expression “partial partition" inav con¬ 
note two tvj.es of .-yises : (i) eases where one or some only of the members go 
out of the fatiiily, (iij eases wliere only a portion of the family projierty is divid- J 
cd. In the first case, the outgoing members will be separately dealt with for 1 
jiurposes of taxation and the remaining members will be treated as a joint j 
family. In the second type ol i-ase.s, the law as explained by the Privy Council • 
in Siuidersingh Maiifhia’s case (1942 I.T.Il. Abl) is clear enough. 

74. A representation (from the Vyapra Mandni, Dorakhpur) has asked th.af 
ways to facilitate jiartition may be provided if joint families cannot be treated 
n.5 partnerships for purposes of income-tax law. The method of bringing about 
a partition in a joint family has been greatly simplified by a long cour.se of 
authoritative decisions laying down that a declaration of iiitention to become 
divided is sufficie.-'t to bring about a division in status. But as .already explain- 
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■€d this must be followed by a divisicm of the property, to make an individual 
assessment of the members possible. If some of the members of the family 
^rove obstructive, recourse to law cannot be helped; but decisions have held 
that from the time that a coparcener’s claim for a division is rcsistad, he may 
become entitled to his specific share of the family’s incon\e. 

SECOION 14(1)—EFFECT OF THE SECTIONS 

75. The exemption provided for in section 14 (1) is and has always been 
recognised to be a corollary of the principle of assessing the Hindu U7idivided 
family as a “unit”. Till 1944, the sub-section ran as follows:—“The tux 
shall not be payable by an assessee in respect of any sum which he receives 
as a member of a Hindu midivided family”; in 1944, the words “where, such 
sum lias been paid out of the income of the family” were added. The reason 
and occasion for this addition we shall presently state. Borne of the decisions 
interpreting the clause (us it origmally stood) have dealt with the matter more 
us turning on the construction of the words employed in the clause than as 
part of a siiecial scheme of assessment. The difficulty has arisen from the 
fact that the Hindu law conception of an “undivided family” is wider thin 
what has been held to be. the scope of the possibility of a “family” assessment 
under the Income-tax Act. 

70. A familiar illustration will help to elucidate the point. Take the 
cas(. of a family consisting of two coparceners and thtir wnM's. When one of 
the copiirccners dies leaving a widow, the joint property survives to the 
surviving cojiarcener (apart from the effect of recent legislation) and the 
deceased cojiarcener’s widow becomes entitled to inahiienanee. According 
to tlie Hindu law, the “joint family” as such does not thereby cease to exist; 
this view has been rested on two grounds: (i) not only sharers (or coparceners) 
but even persons entitled to maintenance from the fam’ly jjroperty arc 
eennoted by the exjiression “joint family”, and (li) the joint family is not 
neccs.sarily at an end, even after the death of the la.st surviving cojiarcener 
becau; e as long as there arc widows who can adopt, there is the potentiality 
of !)'• nging cojiarcincrs into existence. On the first of tlu'se grounds, ttie 

.\l,,icas High Court in Vv.datiianni v. The Commissioner 'of hicAUnc-tax, 

—1933 1. T. li. 7t)—and the I'ombay High Court in Cunnnissiunrr of 
hu ('nie-lax, Jiornbai) v. Gomcdali hahshminaraijan —1935 1. T. li. 307—held 
that thi‘ income received by the survivor from the projierty which survived 
to him was liable to be asstssed ns the iuconie of a Hindu unlividid family 
A different view was taken by the Calcutta High Court in re Moolji Sicka 
anil of./icr«—1935 I. T. li. 123. When the matter went before the Privy 
Council f»n ajipeals from both the Calcutta decision and the Bombay decision, 
their Bordships of the Judicial Committee overruled the Bombay view in 
KiiJvanji Vithaldas and other v. Commissioner of Jncomc-tax, Bengal— 
1937 1. li.OO—and Commissioner of Income-tax, l<oinbaij v. -1. P. 
Su-amij (jomedaUi —1937 1. T. 11. 416—. They lield that what the Income- 
tax Act was concerned with was the ownership of the property and of its 
income' in the ordinary sense and not li'sser rights or interests like rights of 
mahiToimnce or the possibility that in pirrticular contingencies the owner 
may )ic divested wholly or in part (ns on an adoption by a w’idow). They 
dccliiKd to attach importance to the fact that “in an extra legal sense and 
oven for some purposes of legal theory, ancestral property may perhaps be 
described and usefurty described as family property”; they added “it does 
not follow that in the eye of the Hindu law it belongs, • save in certain 
circumstances, to the family os distinct from the individual”. In 
Commissioner of Income-tax, Punjab v. Krishna Kishorc— (1912) I. B,. R. 23 
liahore at page 34—they observed “Income is not jointly enjoyed by the 
party entitled to maintenance and the party chargaable” (see also 
Msi. Pannabai v. Commissioner of Income-tax, C. P. and U. P. —19-13 I.T.R. 
154). 



77. If the connection of section 14 (1) with the assessment of a Hindu 
undivided family as a unit is not to be ignored, it will follow that in cases 
like those dealt with in the previous paragraph, the recipaenl of maintenance- 
from a person who was once a joint owner but has since become sole cwner 
of what was once “joint property” cannot claim the benefit of the exemption, 
undor section 14 (1). As pointed out by the Privy Council in Haja Bejo^ 
Siutjh Dudhuriu v. Commissioner of Income-tax, Bengal —[. T. 11. 135— 
where tlie owner for the time being is assessed only as an "individual”, the 
pi-oper course will be tx> deduct uiainteuanee charges payable by him before 
fixing the amount for which the individual could be assessed. Their Lord- 
ships left open the question whether in such a case the maintenance amount 
will be liable to tax in tho hiuuls of the inainttmanco holder; but it co\dd not 
h.ue been the intention of the iaw tliat tliat amount .should altogether i scape 
income-lax. r 

78. Tlie scoiio ot section 14 Jin-ctly came up for decision in 

Cy'-nuuisftroiicr of luconii -tax, ('. l\ and U. /*. v. Mnsavunat Bhagtrati —1047 
I. T. 11. 4U0 P.C.—on appeal from Bhagtvaii v. ComrniasioncT of Income-tax, 
C. 1\ and U. l \—1041 1. T. II. 31. To ajiprec.iato tiie eliect and nnplications 
of the judgment of the Privy Council, it will be convenient to take note of the 
material facts of the case. Out of four brothers S, K, it, and C (governed 
by the Mitak.shara law), K. died leaving a widow i>. Afb.n- souk* (li,s[)utes, 
an agreement was reached in October 1910, under which the surviving male 
members agreed to paj. 11 inainteii.incre at 11s. 1,(XX) a month. In 1023, 
the male members became divided in-fcr .sc and they agreed among iheniselvcs 
that one group should pay B Its, 5(X) and the other grouj) pay tlie balance of 
her inainteuance. B was nob directly a party to this arrangement, of 1023. 
Tho que.'jtion for decision was whether B- could claim that this maintenance 
allowance was exempted from tax by section 14 (1). The Commis.sioner's 
view was that after the division arrangement of 1023, tliere. was “no undivi¬ 
ded family in exi.stence” and accordingly the maiiitenanco amount could not 
be said to be “rtccived by her as a member of a Hindu undivided fajriily’’. 
There were inher contentions in the case to which wo do not think it neces¬ 
sary to refer. The High Court held that as B was a member (xf the Hindu 
undivided family before 1923, the division arrangement of that ^ear to which 
she was not a party did not affect her position imd she “continued to bo a 
member of a Hindu undivided family w'ith each of tho fntitic.s into which the 
family disrnjitod, irrespective of whether any such entity consisted of one 
male member or of several male members”. In concentrating their 

attention on tho question as thus presented, the learned Judges do not seem 
to have directed themselves to the question whether after 1923 the male 
members were assessed as “individuals” or as a “family” and though they 
refer to the decision of the Judicial Committee in Kalyanji Vitkaldns and 
others v. Commissioner of Income-tax, Bengal —1037 I T.R. 00—it. docs not 
seem to have occurred to them, that here could be no assessmenfl as a family- 
if in one of the branches there was only one male member with whom B could 
be deemed to have been luidivided. When the case was before the Privy 
Council, their Lordships referred in passing to the connection between section 
14 (1) and the treatment of the Hindu undivided family as a unit of taxation, 
but on the construction, of section 14 (1) they held that "all that is required 
to be proved (by the recipient of the maintenance) at the time of the 
assessment in order to claim exemyition under the section is that she is 
receiving the sum in question in her capacity as the widow of a deceased 
coparcener of a Hindu undivided family”. Dealing with the effect of the 
division in 1923, they said “The respondent (widow) was not a party to tho 
partition: it is true that the coparceners can break up the family but they 
cannot by so doing deprive the widow of her right to receive maintenance ns 
a member of the Hindu undivided family. In their view, the question, to 
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which of the groups the respondent belongs after the disruption of the 
joint family in 1928, does not arise for decision in this case”. In the view 
etated by them, it could have made no difference even if the widow had been 
a party to the arrangement of 1923 in the sense, for instance, of directly 
distributing between the several branches the amount of Its. 1,000 originally 
fixed for her. That will not separate her from them but only emphasise her 
claim as against each of the branches. In laying stress on the nature or 
basis of the widow’s right when it originated, the Privy Council wholly 
dissociated the operation of section 14 (1) from the question whether at the 
time when the payment in respect of which the exemption is claimed was 
made there was an undivided family which was being assessed or capable of 
being assessed as a unit. With all respect, it seems doubtful whether this 
view gives effect to the scheme or j^licy of the Income-tax law. 

79. To make it clear that the exemption can be claimed only when the 
assessment was made on the family as a unit, the words “where such sum has 
been paid out of the income of the family” were added at the end of section 14 
(Ij in 1944, i.e., after judgment had been given by the Allahabad High Court 
in Bhagwati’s case, but before the case had been decided by the Privy (’ouncil. 
It is doubtful if the addition of these words will suffice to bring out the true 
legal position; on the other hand, they may create new difficulties. Our first 
comment on the newly added w'ords is that they do not clearly bring out the 
idea that the exemption can be claimed only in cases in which the sum to 
which the claim relates forms part of income which could have been madft 
the subject of the assessment of a Hindu undivided family as a unit. Wo 
advisedly say could have been because the law does not require that the family 
should have actually paid income-tax. In this respect, sub-section (1) of ‘lec¬ 
tion 14 differs from clauses (a) and (b) of sub-section (2) of the same section. 
The decisions to which we have referred supra and numerous other cases 
assume that a single male member and a number of widows (or other persons) 
entitled to maintenance may constitute a “family” but there can be no assess¬ 
ment as a family in such coses. In Commissioner of Income-tax v. JSarwan 
Kumar —1945 I.T.R. 361—the Allahabad High Court bold that even the exist¬ 
ence of at least one male member was not necessary. The words “paid out of 
tile income of the family” will not exclude the claim for exemption in such 
cases. Again, take the case where an undivided family resides in one of the 
Indian States and is therefore not liable to be taxed under the Act but a main¬ 
tenance holder belonging to that family resides in British India and therefore 
receives or brings his maintenance amount here. Section 14 (1) even in its 
present form can be pressed into service by such a maintenance holder, because 
there is no reference in it to the taxability of the family income as a condition 
precedent. On the other hand, the expression “has been paid out of the 
income of the family” may serve to exclude cases which could not have been 
intended to be excluded. For instance, a coparcener who has to pay mainten¬ 
ance to a woman may as a matter of convenience pay her by a cheque drawn 
on a bank where he keeps his separate funds; it is open to him to adjust his 
accounts with the family at any time he likes; the recipient cannot be pre¬ 
judiced by the fact that the cheque is drawn upon one bank account rather than 
on another. Tlio true test must be whether the amount it paid in satisfaction 
■of a claim payable out of the income belonging to the joint family. Bearing 
considerations like the above in mind, we would suggest that section 14 (1) may 
<be recast as follows:— 

“The tax shall not be payable by nn assessee in respect of any sum 
which he receives as a member of a Hindu undivided family out 
of income in respect of which the family itself has been or can be 
assessed as a unit.” 

80. It will follow from the above discussion that where a person who is 
■assessed only as an individual has to pay maintenance to other members of the 
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family who are not sharers (including illegitimate descendants or disquali^ed 
mnles xviio are ouiy entttled txj mainteniuice) the principle of the decision in 
iiotja ISiuijIi ihulliuiia v. Cottnunisioner o/ luwme-id.r, Jicngitl —1U33- 

l.T.B. 13;')—will !i})pi\, with thf resuit that the niaintenance amount will have 
to bo deducU'il btlore dotermmiug the assessable income of the individual. 
We must, however, point out that it will be hard on the maintenance holder 
if iiis or her imuumity from toxation should be made, to depend on the accidenH 
of the number of “sharers’’ in the fairlily property remaining more than one 
or becoming rcdue<>d to one. The proper course w'ill be to continue the exemp¬ 
tion evtu uftei’ the assessment of the. family has become an “individual ’ 
assessment, and if the Government is not prepared to lose the tax on the main¬ 
tenance amount, an express provision may be inserted in th.e Act exeludiug the 
application of the decision in the Du<llnma case l.T.ll. 13;“)) to certain 

defined categories. This course will, in our opinion, i)c fair at least in cases ^ 
ir which ihe mainlouance amount was fixed at a time when the family was ” 
being assessed as a. unit, because the amount would then have been fixed on > 
the assumption ihiit income-tax would be borne not by the recipient of che/\ 
maintenance allowance but by those paying the allowu'incc. ^ 

81. 'J’iie above discussion furnishes the answer to another question raised, 
vii., the apj)lication of section 11 (1) to mainteiianoe paid to the junior mem- 
ber.s- of families owning impartible zamindaris. Tbe full execution of the 
policy of abolition of zamindaris may greatly redueg. the practical importance 
of this question. it must now be taken as settled that so far as the income 
from the impartible estate -is concerned, it is the individual income of the 
proprietor; it can only be made the, subject of iudividu'd assessment. Here 
as well as in other eases of rnaiutenanee, the problem will be complicated by 
tbe fact that the person paying the mainteiianee may have iiolh agricultural 
income and assessable income. Some kind of apportionment rule must be 
followed in determining how' much of tbe mainti>,nance amount enu t )0 deemed 
to have been paid out of he agricultural iucol.'K- .m I J'ow mucii oat of be 
assessa'ole income. 

Residence of Hindu Undivided Family 


82. Section 4-A (b) enacts that a Hindu undivided family is rcsidtnl in 
Britisli India nnlcs.s the control and rnanagemciit of its affairs is siluafed wliolly 
without British India. In the light of our rciuark', iii pera. ol sitjirn ;.h.>ut 
residents of Indian States having sources of inconif in tlio Indian TTnion, this 
definition may require modification. Section-4-B (h) lays down when a Hindu 
undivided famil.v i.s dec:gied to he orJhianV)/ lesal'-nt in British India. 
Annotators on the Act have expressed themselves unable to see the signifi¬ 
cance or utility of the provi.sion in section 4-B' (h). So far as the amending 
Bill of 1038 made reference to ‘domicil’, there was need 1o define tin' domicil 
tif the “undivided family” by reference to the domicil of the manager (sec 
clause 5 of the Amendment Bill). But when domicil ceased to he a material 
factor, the situation changed. Anyhow, as we have recommended the aboli¬ 
tion of the category of "not ordinarily resident”, the double negative process 
by which we have to frame-tbe concept of “ordinarily resident”—because this 
lexpressicn is not as such defined in the Act-s-is no longer called for and section 
|4-B fh) may well be omitted. 

83. The definition of residence is material both to the question of nssess- 
ability and to the question of “local jurisdiction" under section 64. Sections 
4-A and 4-B only help to determine the question of residence “in British 
India" but not the choioA of a place for purposes of section 64, if the Hindu 
undivided family derives income from more than one place in British India. 
Sub-seclion (1) of section 64 provides a rule of choice in respect of "business, 
profession or vocation” carried on in more places than one; where the family 
has only other sourpes of ine^me, sub-section (2) merely gives jurisdiction to 
the Income^tsuf Officer of the area ‘in which he resides*. There must be " 
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some rulr of choice provided for ^ses where such c^her sources lie in different 
areas, unless it is assumed that suh-section (3) is sufficient to meet such 
oases. 

O.—^Taxation of Oompaoiaa 

(Question 7, 8, 15, 16 and the first hali oi question 9.) 

• 84. Q. 7, 8 & 9, In a few of the replies and other representations sent to 
U8, our attention has been drawn to the alleged defects and undesirable poten¬ 
tialities of the Managing Agency system. That is a matter pertaining to the 
general law relating to companies and is not within our purvievv. Though 
question 7 covers both public companies and non-public limited cornpaiiies. 
We do not propose to deal at length with the former. J’ublic companies gene¬ 
rally attract a large number of middle' class shareholder« and many of them 
|rmay bo seriously prejudiced if the companies are subjected to super-tax at a 
progressively increasing rate. If such super-tax is levied, it will not be fair to 
exclude the application of section 49-B to such cases. The work of the 
^Department in dealing with refund applications will then be greatly increased 
witivout any conunensurute benefit to the revenue. The chances of cojn- 
panies of tins kind being formed for the purpose of avoi'iu'.g tax are not many 
and their dividend policies an! not likely to be greatly afliecited by coiisiderution 
of the amount of lax which individual shareholders will have to pay. In the 
replies lli.d, we lia received, the weight of o])inion is strojjgly against the 
substitution of .i regular sujier-tax in place of the pre.scnt corporation tax 
(though even tliis is often spoken of as super-lax). '\Ve propose, Ihcrefore, to 
deal mainly wilh noii-puhlic iunih d cornpiunies. 

8.7. Sb'oifgly emphasi.sing the laed for encouragmg the growth of joliu- 
stock enierprise in tliis country, Mr. Manu SiibeJar has suggo.stcd (i) that C!V.,n 
the corporalioii tax of luo annas in tlie nijieo' should be abolished, and (h) that 
on di\idejid income recei\e.d by shareliolders, super-fax shouid be imposed 
■only at a tiht ride of ‘2 auras in tlie rufx.'e. In sujjjiort of the iirsi, .sngge-'tion, 
ho has pointed out tli,.' (hiring fhe early years of a eompany s existence, even 
the two anna rate is a li-'iny Imr'leu; the second sn'.;g^-.tion he ri'comuif-nd.s as 
caleul.ated lo indiic!' tbe recipients of dividends to iuvesf, such in<!ome also in 
tile expansion of loint stock business. He has lin];e<i these projiosals with a 
futher proposal that Government should bo entitled to claim one half of the 
surplus profits m .everv cfaiipany after a dividend of 6 tier cent, lias been paid 
and alter depreetd ior lias li'cn ailcipi.dely jirovided • for. This last ]>ropo8al 
is a m.dier lor acteemeiif bt'fuein tlie Government and tlie busiiu’ss world and 
as th- 'if!i(‘i' ]iro-|)o-,;i!s are linked with il, we say nolhing more aliont them. 
He li.rs, however, exiiressed himself in favour 'd the .abolition of non-public 
Jirnitcal eompjiiiies on the ground that in most cas..s tliev ;ir.' used fur ihe 
evasioti of taxi'S. 

SO. In some of fhe replies that we have received, groat stress has been laid 
upon the iinTiortant and useful role which uon-public companies have played 
and have yet (o ])Iay in the crowth and development of private enterprise. 
Stress has also been laid on the right joC husinesssmen to carry on business in 
their own way. We need not and 4o not deny these claims; but they cannot 
negative the right of the State to step in when the legitimate u^e of the rnnclii- 
nery of incorporation gradually gives place to a fictitious use for' purposes of 
tax avoidance. As has often been pointed out, we must of course take care to 
see that the scheme has tax avoidance for its purpose and that ttix-escapement— 
large or smaU—is not merely a bye-product or the mere result of a legitimate 
and Unexceptionable method. In some instances, it m.ay be useful to enquire 
what advantage the incorporation .could have been expected to secure if not' 
escape from tax. It fs the rising burden of super-tax that has led to the adop¬ 
tion of methods of avoidance through the media of companies. Normally, in¬ 
corporation is a means for collecting capital from many persons and insulating 
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I mdivtdual mv«8tor8 from personal liability for tlie operations of tbe aoneem, 
I'he influence of shareholders is presumed to control the conduct of tbe 
business and the distribution of dividends in the interests of the general body. 
But what is the position in the case of an “incorporated" family partnership? 
'J^he very intention of fotzding such a concern is, in most oases, to keep mem¬ 
bership within very narrow limits, such as a family or a circle of friends. Such 
A concern carries oh business after incorporation, in much the same manner as 
the partnership did before or would have done. It is directly controlled by the 
individual members who continue to be actively engaged in its business opera¬ 
tions: only, they receive salaries and dividends instead of their share of profits^ 
They can certainly influence the dividend policy of the company with an eye 
to its effects on their tax-iiability. It prd^arily has no liabilities to the out¬ 
side world but liabilities to the members themselves or to their relatives are 
often created for tax purposes. Apart from difficulties in determining the ^ 
genuineness of such alleged loans, this makes it possible for those responsible 
for the management to accomplish substantial tax savings through concentra¬ 
tion of interest payments in the years when taxable income is large. As long ^ 
as the Excess Profits Tax was in force, the temptation to cut up one busineaa ' 
into a niunber of concerns was iacreased by the desire to show that the income 
of each unit was below Bs. 86,000. A similar temptation is likely to be offered 
by the provision in the new Finance Act reducing the taib of tax payable by a 
company whose total income does not exceed Bs. 26,000.’^ 

87. It has been argued that Government do not lose much revenue in the 
long run by the formation of non-p\}bUc companies: it has been said that (i) 
ihe loss of benefit relating to earned income privileges, (ii) the payment of 
•corporation tax, (iii) the lunitations placed by section 16(8), and (iv) the oom- 
ipulsory distribution of dividend under section 28-A, take away many of the 
-advantages of bringing into existence separate entities in the form of private 
companies. It may be conceded that tax-dodging devices of this kind may be 
too expensive unless large sums are involved. But, when incomes are in the*" 
bighec, grades, chaiges way of corporation tax, etc., will be found to be 
much lower than the taxes which should be levied if the income had been 
directly received by the individual, because the super-tax upon the individual 
is in these grades much in excess of the" corporation tax. Section 16 (3) is 
easily evaded as its operation is limited to dispositions in favour of one’s wife 
and minor children. Section 23-A no doubt affords a valuable check, but' the 
following paragraphs extracted from the report of the Australian Boyal Com¬ 
mission on Taxation (1932-33) will show how even ite operation can be largely 
^checkmated. 

“688. X. and Y. are equal partners in a business which mantjfacturea 
•and distributes two distinct products. Desiring to reduce the tax for which 
'they wpuld be liable if they continue to trade as a partnership they proceed 
■as follows:— 

Ffmt step.—^Tbey incorporate three private companies. Company A. 
purchases one fBciorj. Company B. ptirchases the other factory.. 
Company C. purchases the-finished stock and book debts, and 
. controls distribution of the products of Companies A. and B. The 

consideration for sale is in each case the allotment of shares in 
, each company equally to X. and Y. 

*860006 step.—They next incorporate company D., to which they sell 
the shares they have received from Companies A., B. and C., the 
couflideration l^ing the allotment equally to X. and T. of shares 
" in Company D. 

TI Mid step. —^X. now inco^rates Company E., eonsbting of hfanself and 
the Tuembers of his family. H^e sells to K his shares in Oom- 
TMiny D., the oonsideratioo beii^ again paid in riiares. Some 
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these si^es are allotted or transferred by X. to the members of 
bis family. Y. inoorporates company F, with the same capital 
as Coippany E., .and follows exactly the same procedure as X. 

The following diagram will make it easier to vinderstand the procedure- 
adopted:-:^ ’ ' 


First stop -.. 


a! r I j 

Manufacture [ | Manufacturer [ 


I 


C. 

Distributor 


Second step 

\ 



Holds all share* 
in Companies 
A.f C> 


Third step .. .. Holds half 

share in D. 


* X. and family. Y. and family. 

689. The profits of Companies A., B. and C. for the first year are as follow. 
Tn each case two-thirds is distributed as dividend to Company D. 

(Nora.—This is under a provision similar to section 23-A of the Indian Income-tax Act.^ 




Holds half 
share in D. 


^ Frodt Dividend 

£ £ 

^mpany A. 30,000 20,000 

^mpany B. 7,600 5,000 

Company C. 4,500 3,500 


42,000 28,000 


Commonwealth tax is paid by each company on its profits at Is. in the 
pwmd.^ Company D. has no income those dividends amoimting to £28,000 
which it has received from companies A., B. and C. These are free of tax 
in its^ hands by reason of the rebates to which it is entitled 
m its , capacity as a shareholder. It distributes two-thirds of 
WM amount as dividends equally between companies E. and I'. Companies 
E. and F. each receive £.9,333 as dividend from company B. free of tax. 
Each distributes two-thirds of this amount as dividends to its shareholders. 

690. It should be noted that none of the companies is liable to additional 
tax under section 21, as each has distributed two-thirds of its taxable income. 
To avoid a confusion of the real issue special property tax is ignored in the 

example. 

691. The net result of this complex scheme is that the profits still remain 
the property of the former partners in the same proportion as they did before 
the companies were formed. They have avided payment of tax on profits 
which they have not withdrawn (except to the extent of Is. in the pound 
which was paid by the companies.) The advantage of the arrangement is 
^own by the following table of the taxable income of each partner inthe 
oircumstances stated: — 

Taxable income 
£ 

(a) Ai a partner—as income from personal exertitm .... 21,000 

(b) If only one company had, been formed—dividends—as income 

from prope^y.. . 

(o) As a-result of the scheme desoiibed—dividends—as inoome from 


14,000 
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iii:< on (livideutls uuder (b) and (c) would depend upon t*':e manner in 
v. iiicfi each partner has dislributed the shares he received Irbin'company D’*. 

88 'I’iie io!lowi3\g finther paragraphs of the report also deserve to be 
([lUiicd; — 

“092. In the exaiuples given, the taxpayers concerned have beeii (Content 
to form only throe successive companies or groups of companies, but the only 
practical liniiUuiou to the numbe* of successive companies that might be 
hruled is that the disUibutuble income of the last company Tru:rt be suffi- 
cienl tj provide for ine dividends recpiired by the proniolevs for their iiidi- 
viitual use. '** 


(V.l.’i. li ih not siiggot-ud tliai. Income Tax legislation should interfere with 
t!u‘ right of the lavpayer to form a private holding company ^Aith as many 
.'.iib.sidiarics as ho m.iy cv,Misider he. reipiires for the purpose of ' is business. 
r''ii ii It s(3 In' sliDuld nut be placed in a better ])(>sitioit for flic purposes 

of taxation tlnm he'Woidd iiave'lieen it the whole of his interests were repre- 
i^eiited by one eompaiiY. Tlie acccptaiu.-e of this principle is essential to pre¬ 
serve c(iuii\ betwea sle’choldt'vs of pr'vate holding companies and other pri- 
v.-Ue iMunpauics. 

(>91, In order to pev’cnt avoide.ncc ol tax by the fornutici'. private 
tu.Ioing eunipeiiiLS, we n commend tliaf dividends received liy one private 
eMiiiniinT frfJiii aiioiii 'r sh;dl, to the extent to --which .such d-vnleiids form 
jHTlion'ol i>;e di-tr.!>nt; i)!c income, be deemed lo be- distribul ib'e in full for 
tie [uirposes of th'‘ ealciil.stion of aildiiional ta.x under Soclion 21’’. 


I’lic i>’ io.il, \-ill not i«enmt of thiN kuul ui ^device laniig carried 
unite Sj hii' as is ussimied to be possible m llie abo\ e ‘ jiaoior 'phs. because 
C'.jpi'ration tax at 2 eimas in the rupee ha- to be paid at eiuli -le: (aises 

'arc. h'^wever. conceiveble-wlicre in .spite of ih-* o(/rporatiou t‘n e .s('ennd step, 
it cot also a tim’d, may l>e atteiuirted profitiibly. 1.' .some provis'uu even less 
•‘'ingcni than that !-'.U'j:;sled in paragraph (j'.)l nbore e.xtraclc 1 is made, with 
a view to check such alUmpt-. we do not tliiiik it necessary or w o!f hwliilc to 
ilif ]( of t!ie sogae-iiou madf m (pus'iiuii j-k vi.,, Itiat n<m-public 
nt'iil' i c i;m'.''''.ie-; ma' i.e au-iiniliateil lo jairdiei.-'n]' (c/ section 195 of the 
[ Australian Act of HIHG). In ])vu’agra])h (;()7 c/f tlieii report, tlic Australian Com- 
nU'Sion liave gacn I’caKmi.s ag.dnsi ;! similar proptmil iimde b'-Jnre them. \Ve 
arc suggesting in p''ra '.m Ihai it may he Icit in all cases lo llie (lisi-ietinn of 
Ihe 1. A r. to ex.^j’c se the p wvcr under scc.iion 2:5-A. A like d'scrr-tion may 
lie ^'iven to Iiirn ‘s* insjsf on lull distr ihutifm (and i’o1 mevely lih })cr cent) in 
^Ct.sos in which one non-j’iiihc limited company does no biishu •;« of its own 
l.’iil merely receives clvid'i.ds Irom aiiolhcr. hcc.iutic in such cases there is 
j’ttle necessary f('r the holding comjiany to build uyi a reserve. Government 
mi\ ;d-o consider tlic evrK'dicnujy of introducinc into ilu- Indian Gompnnies 
Act clianges recently made in England on tlic report of thri Colict) Committee,'. 
Tiiesc chances inclnde sr'ine additional safeguards in respect of the adrainis- 
tiation of private limited tcompanids. 


90. A few minor questions raised in some of the rcjilics with reference to the 
opeiation of section 23-A may he conveniently dcailt with her-j It has been 
urged—(1) that section 2.0-A should be amended so as to provide that tlm 60 
per cent pre.scribed thereby should be 60 per cent of th(> profits as sthovm in 
the company's account hoohs, (ii) that in the case of banking companies, sec¬ 
tion 23-A should be so applied as t* make allowtmce for the share of the pro¬ 
fits which under section 3{77-K of the Indian Companies Act they are eompel- 
table to transfer to the Beserve Bund, (iii) that in determining trie assessable 
income „for the purposes of section 23-A, public charges like municipal taxes, 
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■Cesses, etc., which the company will be bound to pay should Le allowe^d iii 
legitimate deductions, though they may not be permissible deductions for 
purposes of assessment ct income-tax, and (iv) that in calculating the dis¬ 
tributable income, items actually ■ disbursed but disallowed by ti)e assessing 
olhoer should either be treated as having been distributed or should be ex¬ 
cluded from the assessao’e income, because they arc not in fact available for * 
distribution. 


91.' The first suggestion obviously asks for too much. As to the second, we 
may ob.serve that cue /#The purpoAs that section 23-A had in view in exclud¬ 
ing 4(J per cent of the" profits from compulsory distribution was to enable the 
eoiicern to build up a reserve. In the case of bunking eorupmiies the for¬ 
mation of such a lesorve is up to a limit insisted on by ^he lav/ instead of 
being leit) to the dise’etiou of the management. I'he margin of 40 per cent 
is sufiicieut to permit a banking company to comply with section 277-K of the 
Companies Act evi^^i while distributing 60 per cent of its income as dividend. 
Wbero, however, 60 per cent has not been distributed and as a kind of penal t 
coijsn]uence an order li f- to Ire tmule to the effect that the un.lisiributed por-l 
tion oi the assossfil<lo iiu'.oine shall be deemed to hove been distributed as* 
dividend, it seems to ns reasonable to piovide that such notioiia' di.st.rihuti 0 n 
Bh.ill li,« subject to the previsions of section 277-l\. of the Conipanies Act, 
flhi; {leiial constaineH'e contenijilated by section 23-A was that the defaulting 
coi i|iai!y .-'hoidd Ijl' tie .fed us a pai tnership and th..it a declfiratioii ol dividend 
noexl not be insisted on It could not have been the intention to include such 
portions of the income as are precluded by law from being included in a decla¬ 
ration ol dividend Thi' tliird suggestion seems to ns reasonable. An honest 
dec]a";itinn of divide id c; nnot inelnde nmonats wliich nndir th * law the com¬ 


pany n as bound to gav for public cliargf;-' The mere fact i 'li,! the Income- 
tax Act dcK's not allow such items to he deducted when ealcnlating tin* assess¬ 
able income will not retlect on tlu' reasonableness of the eonduci- oi the com¬ 
pany, 1 or does it s-ern to u- imw to insist that even snch public chmges should 
be inei out of thi' -U', ],cr cent ovcluded by section 23-A W< 
commend (hat in dc'., nrduim; (hi assessable 


ti'in 2.3-A, public cb.n-g..,., should he < x.d 


acjordingly re- 
incoine frir the pm rose of sec- 


nrleu 


t'2 In 'dcalfng with tiu' Imii'lli of the above suggdktiOn^. it, has to be remem¬ 
bered tbat by referring io tbe “asses,sable income”, the section bas excluded 
all revenue expenses and permissibic dedmetions. It is naveriheless possible 
that by reason of difference of o]tinioji or in incthod of calculation iietween the 
assessing officer and the coni))any's officers, (lie amount distributed may prove 
to be h'ss Iban Ah ]tev cent iu.sisted on by the second proviso to section 23-A 
as a eoii'.iition piccede.nt lor givine a Iociik peniteniiar to the company for 
escaping a penal order nndni’ this section As such situations mav arise even 
from honest difference of (pinion, the second proviso to section 23-A mav be 
enlarged so as to include cases wlicre the distribution aotnaliy made has fallen 
short of 60 ])er einit of the assessable ineouie by reason of the assessing ofScer 
determining the asiiessable income to be greater than i^ was according to the 
calculations made by the company, liven after this relaxation, some eases 
may present special features. In systems wdiere the ratio of dividend to be 
distrilnitQd is not arithme.ticaily fixed but tbe law only insists on a “rc.asonable 
distribution’’, eases presenting special features may be dealt with as the 
justice of eae.h casg, requires, in the exercise of the discretion which the' words 
“reasonable distribution’’ allow tp the revenue authorities, (cf. the decision 
of the House of Lords in Fattorini Ltd., vs. Inland Revenue CommiHsionera— 
11 I.T.E. Supplement, p. 50). But, as section 23-A, has specifically fixed the 
ratio, the field of special discretion is almost excluded. We understand that in 
practice orders under section 23-A always receive consideration from the 
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Centnfl Board of lievonue which takes care to exercise such discretion. It, 
nowever, seems to us that it will be more regular to provide for the exercise of 

statute itself. Even as it stands, section 23-A authorisea 
I OflBcer to make an order under sub-section (1) of that section 

\wth the previous approval of the Inspeotiug Assistant Commissioner”, 
^ut It IS possible to contend that all that the Inspecting Assistant Commis- 
H consider when asked to approve of a proposed order by the Inoome- 

IbSs fi j whether the conditions prescribed in the sub-section have been 
I satisfied and not exercise a discretion da hors the section. We therefore think 
indicate that the Inspecting Assistant Commissioner has some 

^® conditions prescribed by the 

thS‘S-ub-section (2) of the section providea 
facL^ approval to the 

an oDonrtnnif-p nf 1 or^r until he has given the company concerned 

the TCt th!f rf !• ' A ® provision to- 

fieeordpd h-n h' inspecting Assistant Commissioner may for reasons to be 

S S^tWeTcnhis approval even whL he finds in agree 


Tlreatlng Salaries and Loans as Distributions ot Dividends. 


(Questions 15 & 16) 

9&. One of the results of incorporation is that sums paid as salaries to direc* 
tors and shareholders-employees will ordinarily become admissible deductions 
when determining the assessable and distributable income of the company.,,A 
question may arise in some oases whether the salary was reasonable ana 
whether the payment was notin effect a distribution of profits. Where the salary 
is paid to such of the shareholders as are the principal persons behind the com¬ 
pany, whether they be directors or not, the probabilities will be that they will 
have their own taxable income and the salary will merely add to that taxable 
incpme, so that the only chance of loss to the revenue in such cases will arise 
out of the difference in taxation rates between earned income and unearned in¬ 
come, because dividend will be classed as unearned income. If it is clear that 

( the Income-tax OflSoer has power to determine the reasonableness of the amount 
paid in rel.Ttion to the services rendered—and this is sometimes claimed to be 
the result of the decision in the Aspro case (L.E. 1932 A.C. 683)—nothing 

further need be said on this point (see also Copeman v. William Flood and Son» 
—^L.E. (1941) 1 K.B. 202 = 1941 I.T.E. Sup. 85). If the amount is paid to a 

( dummy whose taxable income inay not be large, the principle of the decision in 
the Aspro case w'ill probably also suffice to enable the Income-tax authorities to* 
determine whether the payment represents genuine salary or not. In exercising 
this power, the Income-tax authoritiee may, however, have to bear in mind the 
following observations of,the Australian Eoyal Commission;—“The legitimate 
■cope of enquiry seems to me whether the payments to directors are in fact 
salary or in fact a distribution of profits. In carses where they are clearly pay- 
mrat for services rendered, the question whether they are more or less than the 

services are worth is irrelevant.The amount of so-called salary paid to the 

directors taken in connection with other circumstances may he very material as 
a guide in determining whether or not it is in while or in part really a dividend' 
In disguise. The Commissioner must make tlje decision in each case upon a 
consideration oi all the circumstances of that case ... If the director holds a 
controlling interest in the company and is in 9 position to determine his own 
renlfl^neration, the solution becomes more difficult. Possibly the most helpful 
line of approach as a general rule would be to look into the accounts of other 




oompanleg doing a resouably comparable business, see what salaries are paicK 
to persons occupying corresponding positions in those Companies and so obtaim 
somethmg m the nature of a standard to be applied with such modifications aa 
any spemal circumstances in the case might' seem to require. The same princi¬ 
ple would apply to^ the consideration of cases where the salaries paid to the mem- ^ 
® family come into question." (see also the observations of 
D Judicial Committee in Minister of National Revenue v. Wrights’ Canadian 
Ropes Ltd. L.E. 1947 A.C. 109—On the interpretation of a provision in the- 
radian Income War Tax Act which was admitted to “make the Minister the- 
sole Judge of the fact of reasonableness or noi'malcy"). 

94. The proposal that loans to shareholders should in certain circumstances 
be treated as a distribution of dividend is not so easy to apply in practice. If fie 
proposal is to be adopted, a diSerence must be made between companies with 
money-lending as part of their regular line of business and companies not doing 
money-lending busiue.ss (compare section 18 of the Canadian Act). In the 
former case, there will be much less justification for treating the loan as a dis¬ 
guised distHbution of dividend merely ou the grouffd that the borrower happens 
to be a shareholder. In Australia, the subject is specifically provided for in 
section 108 of the Income-tax Act. In Eatcliffe’s Income-tax Law, a case (of 
Jacob V. Commissioners of Inland Revenue —(1925) 10 Tax Cas. 1) is referred to 
on page 721, where the court of session in Scoutland is reported to have up-held 
the finding of the Commissioners to the effect that the amount of a lora 
advanced by a non-public company to the controlling shareholder represented 
income liable to super-tax. This w'ould suggest that even in the absence of a 
specific statutory provision on the point, the Bevenue authorities have the 
power to determine the real nature of the transaction; but it would be obviously' 
desirable to define such power clearly by a specific statutory provision. If 
loans should in certain circumstances be treated as distribution of dividends, 
they should of course be taken into account in the application of section 2S-A. 

95. It remains to say a few words upon two more questions that may arise in 
respect of the assessment of non-public limited .companies: (1) Should the De¬ 
partment have any and what remedy if a non-public limited company is wound 
up before the tax due from it can be assessed and recovered? (2) Whether the 
Department should have any and what power to deal with what may 
be suspected to be a bogus company? The first question may b© 
oonvenientW dealt with when considering the points raised by questioi)§ 
39 and 40 (paragraphs 189 to 192). As regards the second, we may note 
th.at the Australian Eoyal Commission has sounded a warning against 
conferring wide powers on the taxing authorities to refuse to recognise a 
company as an independent legal entity, once it appears that it was 
intended to have a genuine existence, whatever may be the motives with which 
it w'as brought into existence. English authorities are even more insistent in 
emphasising the separate legal personality of the company. If the shares allotted 
to any person whose name appears as that of a shareholder therein could be 
sbown^ to have been assigned to him only as a benamidar for the promoter, we 
tfaink it must be open to the Income-tax authorities to include the dividends paid 
on such shares n the ncome of the real owner. If the reasoning in the recent 
Judgments of thp Bombay High Court in S. C. Cfimhatta v. Commissioner of 
Income-Tax Bombaj/—1946 T.T.E. 748—and Shree Shakti Mills Ltd., v. Com¬ 
missioner of Income-tax, Bombay City—1948 I.T.R. 187—can be interpreted 
as precluding such a course, specific provision must be made in the Act to per¬ 
mit such inclusion (See in this connection our recommendation in paragraphs 
IM to 188 with reference to question 36): Where the incorporation itself can be 
shown to be a mere blind Or a pretence, “without intention that it should 
in truth have any effect as defining the rights of the parties as between them¬ 
selves", the view indicated by the Judicial Committee in Sundersingh^ 
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Majithia’s (.-ast; ^^1942 I.T.Ji. 4ol) as tn a fictilioiis jjannorsliii) siHUiUl l)i' cqualljr 
available to enable the authorities lo ignore the ullegtd eoni]>any. it will be 
a <<luet^tiotl <.)[ ioct iji oaeJi ease as to wiv'llier there was evnleiie.e to it'ad to euoh 
a e^‘neiu^U‘U. 'J’lie t’ouris ui England hH\e ielt hoiuai by tlie observations in 
Solomon’s case (L. J\. 1897 A. '22) \o einjdiasise the antilhosis between the 
taxability of the prohts of the eoinjaiiiv as sueli and tiie ta^abiluy ol so much 
of it as may reach the sharehoidi'rs in the sliajie of dividends. The antithesis 
had signitieajjee in the days when a non-i ubhe linuled emn))any oould keep Ifc 
large portion ot its pI•of^l^ undistnluiied. Alter i!u niti'odnrtioM of llie rule 
embodied in sei-t tai 23-A of ilie Tndiaji Ineonie-iax Act, only a limited extent of 
tax evasion is possible by tlie report To the i.-.nnat ion oj a company which in 
effect is tile jirivate concern of one or tv o individuals. Ue; ti'-e‘- for legal form 
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D.—P.trlnershipc 


i<'iu l!' end h >H of (jtiiestion 9 .) 


t'li We been ]-rcss.->(t (i.\ .r:<i , oi ih.. lejtiie-.j to liholish flit' distinc¬ 

tion I'ltv.i 'e ’-eei-tt'red ti’-ms .'iiu! imr.'.'i e,.d ii-rn.-s We fer) ili.n (ii.' consider¬ 
ations which induced the Ayers t'ornnni i.- i j >• .invuf. O’c t< j .p, n|' firms are 
no iC'> e’;“i!i\-f lodev tlnm ’n (>n'-', ih,. exo' i ioi nv o* tin v.ir years 

seems to slio’.v that evoi' llm "vs'.eir, '■ce'■ i mt ion doi s not m.iK'-' ihinc.s easv 

for the Income-tax amhoritics TIm existfsici' of a deed of ]'artner'':liip is pnr- 
inaliy as.snrued to ohvdate dilTicnltics in asccrt.Tininv the exact fads ar. to the 
proprietorship of a hn'^irn ss, Init if the docimient is not intended or e.xpi'cted. 
to state tl' ‘ b-icf., ii - P.v; I.'iM.p ;;;>H WrO:,,-, 0 ,')^ ;'d,l 'm ih, d i iVlcultieS 

|oj the ((•se-.-ine oniv. Sii d led - . c.. '’' 1 " ’■ s mi) .1 ir'I-ririedi- 

ai’i*eoneerns with ■. \i"v to stiow a rcdii''.',-; pruft i r iiu r concern 

subsists. Tncnme-t;ix .anthnritii'a mnst have dc' novis- to eo ladiind. the dnc.ii- 
ipcnt nnd determine the per<-on oc prrso”s into wb'M-e nod^ctrs iIk" nrofits of the 
nominal partnership have gone. Co'se.s liave come to onr noticf' wlicre there, is 
1 ,. icon Ol '"speet r jihMir ,'a o{ the main (Vioccr" 01 '.vcn d ■n"cd-;i',i ^ wore 

p.it forward as pcrtnci-s cjf {he intermcd'irv eoncer.n ''harin.e it'- profits be¬ 
tween thernselyeo Ent they reallv- cont'imcd to he only pjaid employpi's and 
the profits went to swell the profits of the main eoncern. For th. se raisons, 
it is necessary to insist that the prodnetion of ir deed of partnership should not 
antomatie.ally entitle the persons prodneirpr it to have it registered hv thi' fnenme- 
tax authorities arid that registration shonld not preehide the nuthfinties from 
going behind the document—if there arisc's ground for suspicion—and determin¬ 
ing who ha.s the real control over the income. .Similar nonsiderations arpply *60 
cafies where the deed is not whrjjly fictitious hut does not disclose the whole 
truth as to the rights and interests of t.ho different sharers (as to th(’ presen? 
state of the law^, see ('1948) 2 Madras Law Journal at pngec 4.99 to dn,f| and the 
authorities there cited). 

97. Tn view of the prev’^alenee of malpraetiecs of the kind nhnve stated, i? 
has been siiggestcd in one of the replies that the assessment of all firmfl, 
whether registered or unregistered, may be assimilated to the praefiee now gov¬ 
erning the r-fisessmuent of unregistered firms hut with some differences. The stig- 
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gcsiinu is (o tlic ( flV'ci ifuit the alleged pwrtnershii), whether genuine or not, may 
be fiKH(>ss'cd like any individual oti its total income (including liability for super- , 
tax) but; that the shares of t!ie respoctive partners in the said incnine pho’.nbt 
also be ass'ssed as port of their individual income subject, howeVei*, to credit 
being allowed iu/, their individual assesstnent in respect of the proportionate 
amount Of tax' paid hy the partnership. Tliis will substantially assimilate the 
partnership to a company excc'pt for ibe, suggestion that even super-tax should 
be levied on the tifTri at 11 k> ap])ropriak' rate and not merely the corporation 
tax. Jf vefuiids a.re also to be* allowed to the individnal partners on the lines 
provided for in I’l'spi'ct of eopipjmics under section 49-T}. there will be little 
to gain liv .■idoyitiui.'' the eoinpauy method of a,ssessme,nt, because either the 
autliorilies must go iutf) the truth of tlie stfiry -a^ to who the partners are and 
whi't tfieir sli.ire-; ;.!e heri)re the refund claims i-au be t/roperly disposed of, 
or th", nu'si- aei-cpt. the ■^■lap ments/)f tic* parMcs d'his will not. therefore, 
saxi* <'iu ),. iihle for -tla* assi'ssiii<r authority It has accordingly been sug- 
C'-ImI lh:i+ !^‘i'e s’loiild oidv ’'t a vi'dit t>f deduction in. respect of tlie individual 
' .iu('uf of tie- uMcired iiartuers lull' no ricbl to r'lairti refund if their income 
is uoi I'lvuMf i'l’ ii'd (..xalile ,i,t. the sipuc rate :is the partnership income. This 
'\ill hf’ ^e. re Iv f;r,' to peivons with co?i']a'ra''ivelv subordinate iutercsts even 
ni hfun '■!, p''rtin '-* '>ii)s The l,iw cniilempl-des the po-csibility of runployees 
heui.' ’-t'• uiuM ’ at ed i)v a '-lier* in the g'rtn'* ;hip; and othei' instances are well- 
1 u;,-, I •• 1; v,. ^i’*(.jg havc e'iiu]aiTctiVC 1V minor sha.res in a parther- 

^Ve :iT-’ {ti'retrv,. iinahh^ 'to adorii a suggestion which will result in 
ini'.n''''’ ' ro f.ufdi ca.aep 

'.IM Tiispit'i till' coivsah rations uu'ut.ioned in the preceding paragraphs, 
reels! (at hun In vme advauta'i-^ and to opconrage registration as far as possi- 
hh*. it i^. ti('c;'ssa*w to i 'uit.iin the distinction between registered tiiid nnre- 
'’;‘d tu-in-.'. The .Av;-rs ('r,uimittp(' thought so mpeh of tlseso advantages 
dial th.-. re enmn iided reei-tratloii to be . permitted at any time, up to the 
dele)'iu;na,tIon of o .'I'u. al aeaiust the assessment. They thonrhi that the 
d'un '■ ' r /.e,.- lai! I ; h:;i d'e'*-. being speeiallv drawn up t atler-t the ap- 

porfi in •u^ 'd nro!;!-, Jne.ild disappear if their reeommendatiotis in Chapter 

VI '.-'.ec ’nil ui'v,. id< d_ We are not sure that tliis expeeifition has been 
realisi'd .\*; 'dr '.-idv atated there is at ]ir(*sept a eonsiderahle time* lag bet¬ 
ween d 1 oilp'i' irai of the aeeniinting year and the crpimencoment of assess- 
meid u' liiu n 'pwet ul tl e profit,^ of that year. I'Pahles assessees, 

if in' I p ei!-' d .'ui'c.ii' .'hrit the profits of a aoo/I year n'ally 1 (doncedhiot 
to one p '-ou t to a niuii'"'r of tiartners and in support of this attempt an 
anted.I'd t',i''f;i Ul d o*- a deed reeiline ihe eoimueureinent of ihe part- 
u(i'shi;i -1 ail i •’a- 'hde i p'odneed "Registration of the deed hy the 
ineomi-tax iiitli !<!>s .f ii to be useful, must, t.horefore. be registration 
nith’u irt in 'crv.il--ni\ tl's'ee or at the highest six niontlis—after the 

(•oniuieiic' na-il of the parin dup. There may he a provision for excusing 

doli'v if jii-^tiCving eaiisi' is sliown. 

‘.K> \Yr ar*' not sun* if'reeis+vation under Chapter VTT of the Indian Part- 
nert.lnp .\r[ nr under any legislation eorrosnoudiiig in the Fjnglish Pecistraliori 
of P.iisiners Names I will iifVmit an investigation of the kind of questions tha? 
We havi' r'ferre"’ to in lairr.'U'.'nh hf) .s.’/pi'u 'Kurth '’’, such reviistrafion will 
rai e questions of general I;*'', n!’;l nof p.rrelv Tnenme-tax law We do not, 
therefore, thinh it. right to l•'■(•■)nul!eud that rcgistratioti under any general law 
should tahe the ]ilnce of r-'Ci-dration luider section of the Tne.ome-tax Act. 

If a partnership has been registered under tin* Partnershiii registra¬ 

tion affords some guarantee that the partnership or the document relating there-' 
to had come into existence on the date of the registration, and the ehaneos of 
subsequent fabrieation arc minimised. In such cases, the time-limit of three j 
or six months which we have recommended in the preceding paragraph for I 
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jsiration of the partnership deed before the Income-tax Officer may be ex- 
Itonded, say to the end of the accounting year. 

100. The suggestion that provisions similar to sections 10 and 10-A of the^ 
Excess Profits Tax Act may be embodied in the Indian Income-tax Act has 
-evoked strong opposition. It is rightly pointed out that the Excess Profits- 
Tax Act was an emergency measure "^nd that considerations relevant to it are- 
not exactly relevant to the ordinary Income-tax law. It has also been urged,, 
probably with truth, that even in the administration of the Excess Profits Tax 
Act, these provisions have rarely been successfully applied and the attempt 
to apply them has only led to prolonged litigation and bitterness. We do not, 
Ihei^ore, recommend provisions on the lines of sections 10 and 10-A of the- 
Excess. Picofits Tax Act being inserted in the Income-tax Act, but we consider 
that powers of the kind referred to .in paragraphs 95 and 96 supra (both in res¬ 
pect of non-public limited companies and of partnerships) are necessary, and! 
if, as has sometimes been suggested, there is any doubt as to the availability 
of such powers under the existing law, they must be specifically provided. 

E.—Mutual Aaaociationa. 

(Question 11) 

101. The law relating to the taxability of the income of various kinds of 

mutual associations can scarcely be'said to be clear or definite. In the absence 
of specific legislative provisions, the case-law both in Egland and in India has 
had one may almost say a chequered history. The precise implications of 
the decision of the House of Lords in Styles’ case (L.R. 14 A.C. 381) have long 
continued uncertain. Decisions of courts have variously laid stress on the 
lest of mutuality, the test of trade or business, the significance of the term 
‘‘profits” and so on. Undue importance has sometimes been attached to the 
question whether the transactions of the association had been limited to mem¬ 
bers or did include or could have included non-members also. In Cornish Mutual 
Assurance Co. v. Inland Itevenue Commissioners —1926 Appeal Cases at p. 287 
—'Viscount Cave, L. C. declined to accede to the proposition that a mutual com¬ 
pany could not be held to carry on business. In Thomas {inspector of Taxes) v. 
‘Richard Evans and Company, Limited—Jones {Inspector of Taxes) v. South- 
W est Lanchashire Coal Owners' AsaorAation, Limited —1927 1 K. B. at pp. 46-47 
—Eowlatt J. saw no difficulty in holding that a company can make a profit ouk 
of its members as customers even though its range of customers ie 

limited to its shareholders. The recent decision of the JudiciHl 
Committee in English and Scottish Joint Co-operative Wholesale Society^ 
Ltd., V. the Commissioner of Income-tax, Assam —(1948) 2 M. L. J. 242— 
baa definitely dissented from the proposition laid dowu bv the Madru» 
High Court in unqualified terms that a society cr.uld not ' make 
taxable profits out of its own component elements. This may call 

.for a reconsideration of some of the decisions of the Indian High Coui^ and 
file Income-tax Department may itself have to reconsider certain questions in- 
tbe light of the rational of the Privy Council judgment. Beyond sounding 

|a note of caution as to the results and irophcations of the Privy Council judge¬ 
ment, we doubt if it will be expedient to recommend any definite legislature 
provision at this stage, either on the lines of sections 52 (2) and 63 (2) (h) of 
ilie English Finance Act, 1920 and section 31 (1) of the Finance Act, 1933, or 
eections 117, etc. of the Australian Act. 

102; Sub-section (6) of section 10 of the Income-tax Act was inserted'in 
1089 on the recommendation of the Ayers Cmnmiitee. Objection has been 
Imkem in one or two of the replies that in applying this provision, items of 
necessary expenditure are not allowed to be deducted. We understand thaf 
We prsotioe Is ta allow expenditure to be deducted in the proportvon- which 



ithe taxable portion of the Association’s income bears to the non-taxable portion. 
If, in any case, this is not being done, the matter may be looked into. If, I 
however, the claim is that the whole expenditure should be allowed as a' deduo-l 
■tion from the taxable income irrespective of a part of the income* 
being non-taxable, we believe that it will be difi&eult to reconcile; 
the almission of such a claim with the general scheme of the Act.f 
lleliance has been placed on the analogy of the provision permitting co-opera-1 
tive societies to set off a deficit resulting from non-taxable activities against* 
income subject to taxation. Such a provision cannot be made applicable toi 
all mutual associations. It will be for the Government to consider whether! 
^here is reason for extending the principle to any particular categories of mutual | 
•associations and if any such are found, special provision may be made for them./ 

T .—Life Insurance Companies 

103. Certain questions relating to the levy of income-tax on life insurance 
-companies were referred to the Commission by tfhe Ministry of Finance on 
Topresentations made to the Ministry by the Association of Life Assurance 
Offices in India, the Indian Life Assurance Association and the Actuarial 
Society of India. As these topics had not been included in the Questionnaire 
issued by the Commission, the Commission has not had the benefit of ascertain¬ 
ing the views of the public thereon. It was accordingly considered desirable 
to have a persona! dipcussion with at least some representatives of the interests 
crneemed. Three representatives, viz., Mr. L. S. V-iidyanathan. Pandit K. 
fianthanam and Mr. L. B. Heale, kindly responded to our invitation and we 
have had the benefit of a full and frank discussion with them. At our request 
Sir Purshotamdas Thakurdns favoured us with a maniorandum . on the re¬ 
levant questions'fBid later we had the benefit of a personal discussion with him. 
We are greatly indebted to all the gentlemen above referred to for assistance in 
clarifying several points. 

104. Life Insurance Companies have long claimed and have been accorded 
epecial treatment in the matter of assessment to income-tax on the ground 
that the nature of their business does not assimilate them to ordinary com¬ 
mercial concerns and that the tests ordinarily applied in determining the profits 
of a business are not appropriate to their case. While none has gone the 
length of asserting that such companies make no profits at all, different views 
have been put forward as to how much of their incomings can be properly re¬ 
garded as "profits of the company”. All discussions of the - question have 
agreed that it is not easy to find "ideal" solution. Different tests have been 
suggested for determining the assessable income of a life assurance company. 
Tlie use of the premium income as any standard has been discarded as vin- 
scientific. Two other bases in vogue are: (i) the basis of the investment in¬ 
come, and (ii) the basis of the valuation surplus. In National Mviual lAft 
Asuoeiation of Auairalia, Ltd. v. Cotnmisaioner of Income Tax, Bombay Preri- 
detiey and Aden —1936 I.T.E. at p. 54—^the Privy Couneil observed that com¬ 
putation of the income, profits or gains on the basis of the triennial valuation 
reports "is the most reliable method of computation in the case of a life hi- 
■eursnee company”. They added, "The amount of interest earned on iiivesf- 
ments, though it is an element in the ascertainment of the income, profits or 
gains, is hot by itself a reliable datum for such ascertauiment”. The invest¬ 
ment income is not difficult of ascertainment, but different views have been 
entertained as to the deductions to be allowed therefrom for ascertaining the 
true assessable income. As regards the valuation surplus basis, it has BonM>- 
times been claimed that it is not legitimate to invoke it at all in the case of 
Insurance companies and some system of Income-tax law s.( 7 , in the U.8.A.| 
have not adopted it. In England, the question of a single basis or of tw» 
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bases was JisciisseJ l.v the Koval Commission which’ dealt with the Income- 
tax law in 1920 ;md they adinived that both bases wt're admissil)le. I( would 
appear, however, ilial ni practice, tlie invedluient iia'oine basis is nearly 
always adopted in JEugland bacause that is tnore advantageous to the .lilx- 
ohequer. 

105. In India, (lie present law relalin” to th(> levy of ineoine-tax on life 
insurance cumpanies is contained in the rules sot out in the SelKslule to the 
Income-tax Act. The jirovisioiis rtdevant to the present ])!:r]iose are the fol¬ 
lowing:— 

"2. The profits and gains of life insurance business shall be taken to bo 
either— 

(a) the gross external inoomings of the preceding year from that busi¬ 
ness less the management expenses of that year, or 
(h) the annual m vto’ii.o;.' bt ilie sin'p'os arnvi'l at bv ad,n, (big llie sur¬ 
plus or deficit disclosed by the actuarial valuation made for the 
last inter-valuation period ending before, the year for which the 
assessment is to be made, so as to exclude from it any surplus or 
deficit included therein whicli was made ni any earlier inter..valua¬ 
tion jieri .'1 ;n;il .';ny aw "'lunr ■ (.tlic- th-i in-' i' i"'i\ 

under the provisions of section 30 of tiiis Act be, allowed for in 
computing the profits and guinc of a bu.nness, whichever is the 

greater: 

* « W 

3. In computing the surjjlns for the purpose of rule 2— 

(a) one-half of the amounts paid to or reserved for or ex'pended on behalf 

of poiicylu'i'ler,- shall b ' allow I'd a ' 

* * * * 

Provided further that if any amount so reserv.nl for policy-holders ceases., 

to be so ress'rvd, and is not paid to or i"p,.’,irli>il on belailf of p' !u v- 

holders one-halt of such amount if it has }»eeu previously alluw’id 
as a deduction, shall be treated as part of tbe snrjdus for tin 
p('i‘io'l in wlc'eb tbe s'd ! amouiit fr,i-.cd n iv i ! 

* * ' » t 
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106. In passing, it m.ay be convenient to say a few' words as to the history 
of rule 3 above quoted. It is common irnovvledpe that insurance (omjjaira 
issue two kinds of policies: one set of policies called participating policies cany 
a bonus benefit and the otlier S'd carrlt s nc neb i cu*" • ^ ii i, „ : mI 
former, the rate of preniium is .somewhat hipher than th 
tbe latter. In Insurance langnaire, t!iis .‘!d(Jiia)ii is sioi.a.ii 
sides the tw'O classe.s of policy-holders, there is a tliird-p: 
proprietary concerns, r*;.'., the sbare})olders. liv i w'M' 
a substantial portion (generally 00 per cent) of tic- -nr 
result of quinquennial or triennial valuations is distiibntet 
the holders of partieinating j)nlicies and ,a comparatively 
the remaining 30 per cent, is .distributed as dividend amongst the sliarehobLu's. 

** For purposes of income-tax, it has been a mriot point w'hether the sums payable 
as bonus to the policy-holders should not be treated as standing on a different 
footing from the sums payable to the shareholders. About 60 years ago, it 
was laid, down by a maprity judgment of the House of Lords in England that 
tbe bonus paid to policy-holders is just as much liable to be taxed ns “profits'’ 
of the company as the dividends paid to Hhare-hoMers (see Latif v. London 
Assurance, etc. L.R. 10 A.C. 438). Stress was laid on the circumstance that 
the bonus was pavable only if the vtduation disclosed a surplus, that is, onliy 
of profits. But the fact that both in the Cotirt of Appeal and in the House 
of Lords, there were dissenting judgments in this case is a clear indication 
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i&at two views are possible ou this question. Life.insurance companies aooor^ 
dingly kept on pressing their claim that the amount paid by way of bonua to 
policy-holders was only in the nature of return of excess prernium paid by tho 
policy-holders and should, therefore, be excluded from the taxable income of 
$he company. In 1920, the .Hoyal Commission accepted the validity of this 
claim and pursuant to their recommendation, a provision was inserted in the 
English Finance Act of 1923 (Section 16) excluding from the computation of 
the assessable prolits such part of the company’s profits as belongs or is alloca¬ 
ted to or is reserved for or expended on bSbalf of policy-holders. 


107. In India, the question was raised before the Ayers Committee, but 
its report did not accept the claims for exclusion of the bonus amount to tho 
extent or on the grounds urged before it. It suggested a limitation of the tax¬ 
able ineoiiK' on ollu-r line:; (see Vi I of il- n povt). Wlien the rnuuer 

c.'imr bernif the :l of' ' n't M'o-nTo n, ■ ( iTi'f i. lli;it .'50 

per cent of the bonus amount should he excluded from oomjiutation. That is 
how the rule as above quoteil came to be framed. , , 


lOH Ijlif !nM;r;incc c iinpfi n .'S li:iA'e (■■'•ni iijuccl (o pi’c'f.s <lie'i’ e^' .n eom- 
plete e\clin;ion of Mw' bonus .nnfumf.. Tin \ In (liat iij 193^ li. (luxoi'ii- 

ment recoej'i^-.'d (lir* i--;isi,n.i’tlniiess of tle'ii' cia m, nnl (It'idiiu-'i io aei ue to it 
fully only i'o" of its ?'(>T'crcie-siouon fbn re\nniic. In tiieir lab -1 n r; sent:i- 
tions and during the inlerview witli \is, they have further urged that the finan¬ 
cial position of these coinjaniies has of late been so adversely affected that the 
considerations of ri'vemu' intere-'if which jawailed in 1930 should no longer be 
allowed to stand in the wuy of doing justieo to these concerns In pai'ticular, 
they insisted that tlie fall dining ri'dent years in the rate of interest .allowed 
on Goverinneiit securities and other aniiroved seeuriti.'.s lias led to a serious 
diminution of their ineome. while tho rnsiiraneo .Act compels them to invest 
more ih.O! '.'•■.hail of ('> funds h' <xj\ ■rnnieuf ‘■(''•ui it le-j or r ■uvuroved 
seciiritii‘S. d'hci, :i)^o T''hii('d on*- tied in rm‘"if yau's ;\(a'l<:ng . n o- ],.ive 
very greatly increased with a resuhant diminution in pvofiis Timv rn.'iintaincd 
that under present conddiou'' many imuiMii-'e ooinyianii's found it liard to fulfil 
their fildieal'on'-' ■'ri i.'.bc. -biild i''-' ‘,'di, of pveuu-i h.ul h“eii tiv, d uuder 

more favourable conditions bnt. vdmse yiolicies have' still, many years to ‘run. 
Thev al^o -i dud It weir w; Ion ur aid" fo pnv honiis at anvttilu': like 

tb(' o p IV I'urn ;."ri uni In many in^^inne. s the i i reeiitagn 

of bonus was even likely to he lowgr or at best a little more than the load 
levied in n'^jieef of paidieijiatiny pidioies. As reg trds the alternative method 
of nssessime Ihe tax on tiu' b.isis of iln> nix’i'striienf income, they complained 
that it waw not fair to alhnv a deduction only in respect of a portion of tho 
actual exiienses—as is now henig done—but that the whole expenses should 
be allowed as n prop(>r deduction. This edaim too was supported on the ground 
that sueh was the practice in England. 


109, Taking up first the valuation surplus basis method of assessment, we 
may point opt that many of the arguments now urged in support of the' claim 
for full deduction of the bonus amount have been considered by the Ayers 
Committee; but we think that there is some force in .the contention that that 
Committee did not realise tlie full force of the argument. Whether the Govern¬ 
ment in accR])ting the .')0_,'50 basis only accepted it on grounds of expediency 
and as a compromise or recognised that the Committee’s recommendation was 
not well-founded in reason, is more than we can say. We are, however, in- 
edined too thi’dc that the locie of the claim for /?/!/ exclusion of Ihe bonus amount 
is not altogether unassailable. 

110. Comparing the holder of a participating policy with a non-participa¬ 
ting holder, the latter is not represented as getting any return of his premium; 
whv then shoTiM it be said that the whole of the bonus paid to the participating 
holder is a return of excess premium irrespective of the relation which the- 
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{bonus may bear to the load? From the figures-placed befwe us, we found 
that in some years a policy-holder had been paid a bonus of anything between 
10 and 20 rupees per thousand per annum when his premium showed only a 
^load ot eight rupees per thousand per annum. Analysing these figures, it may 
Ijnot be incorrect to conclude that the bonus really consists of two parts and 
tJiat it may be described as partly a i*etuni of the capital or premium and 
partly a return on the capital. This is probably the reason why the Iloyal Com¬ 
mission of 1920 guardedly observtd that the actuarial surplus contained ele¬ 
ments which cannot be fairly regarded as being within th^ scope of the Income- 
tax (para 514 of the Beport). It is, however, true that the figtm whidi re¬ 
presents the return on the capital has shown signs of substantial reduction 
in recent years as the result of % fall of interest on investments. In some ins¬ 
tances, it was pointed out tha^ the margin between the load and the bonus 
was very small. So long at any rate as the bonus amount was not less than 
twice the load, ^e 50-50 formula would harve been quite justifiable both in 
theory and as a matter of fairness; but, if the tendency for the bonus amount 
.ltd approximate more and more to the load should persist, the claim that si 
Jgreater proportion, if not the whole of the bonus, would reaUy be in the zuituzo 
return of the excess premium would be more and more justified. 

111. In the report of the Ayers Committee, atn argument has been urged 
jthat what is paid to the policy-holder is the result of a joint investment of the 
shareholders' capital and of the poli(y-holders' premia payments and that as 
the income is derived from such joint investment it is only fair that the share¬ 
holder and the recipient of the bonus should submit to tax in proportionate 
shares. But this argument if pushed to its logical length may place the reci¬ 
pient of the Ixmus in a worse posiiaon than a share-holder, because the share¬ 
holder will at least get the benefit of section 49-B of the Income-tax Act so 
as to secure a refund to him in oases in which his total income does not attract 
the five annas rate of tax. It was pointed out with some force by the represen- 
tativee of the Insurance Companies that in investing the fund which con¬ 
tributed by a number of policy-holders, the insurance company merely acts as 
the.agent of the policy-holders and that as such agent or trustee it is bound jto 
pay over to the policy-holders their contributions as well as the interest earned 
thereon, so that it cannot be said that the insurance cotnfmiij makes any profit 
at nil out of the transaction anl that it is only the policy-holder that in the 
last analysis must be regarded as taxable if at all. If the distinction between 
the share-holder’s position and the policy-holder’s position is kept in view, 
there is much to be said in support of the claim that under present conditions 

( a much greater- portion than -50 per cent of the bonus paid to policy-holders 
should be excluded from computation. We do not, however, find ourselves in 
a position to fix wiy definite proportion if the 50-50 rule is to be departed from. 
The representatives of the insurance companies have this advantage, that they 
argue that if the English system is to be followed here, let us follow it os it is 
in England, viz., evc'ude the whole of the bonus from computation. But we 
do rot feel satisfied that the logic of the situation ncce.ssarily requircR the 
adoption of that course. At this stage, the matter becomes largely one of fair¬ 
ness and expediency; and from that angle, it may not be right to exclude all 
consideration of the repercussions of any modification of the existing practice 
; cm the revenue. Taking the principle to be that so much of the bonus as is 
in excess of the load is in the nature of profit and taxable as such, we are of 
; the opinion that tax- should be assessed on the aggregate of (i) the dividends 
; paid or reserved for share-holders and (ii) so much of the bonus allotted to or 
[ aliocated for tiie policy-holders as is in excess nf the sum representing the load 
provided for in the premia paid by the participating policy-holders. Another 
I form in which the metiiod may be defined is that the tax shcmld be assessed 
* on the tota’ siimhi* fnefunrial mirpluv and tax deducted st source) minus the 
-ffum representing the load. We realise that neither of these formulae wti) 
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admit of being stated in terms that can be easily applied and that their applied 
may lead to different yesults in different companies. We must admit tiiat 
even with Mr. Vythianathan’s assistance we could evolve nothing better. 
Perhaps the. Central Board of Bevenue and the Insurance Department may 
ill consultation with the Insurance Companies find a more easily workable 
formula giving effect to the principje above indicated. 

112. A general argument waa advanced that the insurance habit has not 
yet taken sufficient root in this country and that every encouragement should 
Oe offered both to the public and to the insurance companies to develop that 
line of business. While accepting the force ofr this argument, we must point 
out that such encouragement is offered in a la^ge measure even by tlie existing 
law in BO far as it exempts insurance premia to the extent of one-sixth of a 
man’s income or lis. 6,000, whichever is lower, from income-tax. Mr. Vaulya- 
nathan suggested that this limit should be raised. We iir?j not satisfied that 
it will be. in the long-term interest of public-^j^.specially of inidd'e class pcoph — 
to hold out a temptation to put by more than 'one sixth of a man’s income hy 
way of insurance j)remia. A ccrt.ain amount of consideration to in.sutance 
companies is also shown by the practice of exerhpting such companies from 
corporation tax. The addition which a person receives when he draws his 
policy amount, that is the exces.s over his premium contribution, is also exempt¬ 
ed from income-tiix, though it includes accumulated interest. Whetln r fur¬ 
ther encouragement is pos.sihle or is even necessary is a matter on which fJov- 
ernrnent must come to its own decision and we do not feel that there is justi¬ 
fication for our recommending any further measure in that behalf. 

118. As regards the alternative of assessment on the investment income 
•basis, we thii]^ that the claim that the entirety of^the management expenses 
should be sdlowed as a deduction is theoretically justifiable. In explanation 
of the pr€»ent restriction it was stated that this was imposed with a view to 
checking the tendency, prevailing at one time, to extravagance in incurring 
niiinagoment charges. We were a.ssured—and from what we know of the I'ising 
scales of salaries in recent years we can well believe—that there is not much 
room for extravagance in these days. Sir Purushothamdas Thakurdns sugges¬ 
ted that the following modification of the existing rule will meet the present 
situation while also safeguarding against possible extravagance, namely, in rule 
2 (d) of the Schedule, to the Income-tax Act, the figure 15 be substituted for the 
figure 12. We commend this suggestion. This will mean that as regards renewal 
premium, the allowance for expenses will be 15- per cent of such premium ins¬ 
tead of 12 per cent as at present. The rest of the rule, tJi>.,’that relating to 
90 per cent of the' first year’s premium where' the premium-paying period of 
Ihe j)oli(‘y is 12 years or more and 7^ of the first year’s premium multiplied byi 
the number of years for which premiums are payable, where the premium y>Ky- 
ing period is less than 12 years, will stand. 

114. The next objection was to the present method of grossing up'. It was 
complained that Income-tax authorities in India ignore the exemption of 50 
per cent, of the bonus amount from lax w'hen they insist on adding back to the 
taxable surplus the entire tax deducted at source, including that relating to the 
policy-holders’ bonus item. The situation which has given rise to this problem 
results from the fact that a greoi portion of the income "of life assurance com¬ 
panies is derived from interest on securii-ies 'and dividends. As a matter of 
j<ractice, the concerns which have to pay interest and divinends deduct income- 
tax before making payment or themselves pay the meome-tax on the dividends. 
Wlien the Actuary comes to make the valuation, he takes only the net income 
as the basis with reference to which the distributable surplus lias to be declare I 
It is arifued that this is not strictly a case where tax is payable on interest qi,,*’ 
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interest because exhypothesi we are dealing with the .cjase as one where the 
assessment is on the valuation surplus basis. The deduction of tax at source 
must, therefore, be regarded only as a matter of convenience and should not 
be allowed to affect the legal rights or liabilities either of the Oovernment or 
of the company. If no deduction at source had been made, the surplus profits 
available for distribution would include the amount of tax deducted at source 
as well. If the-90 per cent is to he deducted therefrom as reiiresenting the 
share ].)ayable to policy-holders as bonus, it is argued that even on the present 
50-50 rule of exemption, income-tax should be subsequently calculated only 
on the 10 per cent distributed to the shareholders and the 45 per cent repre¬ 
senting one-half of the 90 pe# cent distributed to the -policy-lrolder.s. After 
incorno-tax been so an'ived at, that amount may no doubt be grossed up 
with the taxable portion of the stirplus and the ultimate tax leviable thereon 
may be set off against the tax which has already been deducted at source. 
The following illustrations will explain the difference between the several possi¬ 
ble processes of grossing up:— 

115. For illustration we shall take the statement of income on the basis of 
acfuarial valuation surplus for 1947-48 of a well-known insurance eonijianv. 


Rs. 


Rs. 


Surplus as per Valuation Report for the Trionnfum ended 31st 
December 1945 ........ 


Income-lhx deducted at source ..... 
Depreciation on Fiwniture, Machinery, &c. 

Charitable Donations ...... 

1,01.04,462 

2,15,941 

93,655 

Deduct: 


Refund of Income-tax and Supor-tax 

Unclaimoil Dividends and Bonus Dividends forfeited 

7,61,297 

.5.625 


1,76,77,107 


1,04,14,058 

- i 

2,80,91,105 


7.66,922 

2,73,21.243 


Deduct : (as per Rule 3 (a) of the .Sshedule) — 

One half of the amounts paid to or re.served for or expended 
on behalf of Policyholders. 

1,59,55,925 
5,91.424 


Bonus to Policyholders 
Interim Bfinus paid 


i of 1,65,47,349 


82,73,675 


1,90,50,.503 


Deduct'. Interest on Mysoie Government Securities 1,23,847 

Surplus for throe years .... 1,89,26,721 

Annual Average ..... 03,08,907 

Deduct ; Depreciation as per separate statement 1,06,568 


62,02,339 


116. Shorn of details which are unnecessary for our present purpose, the 
taxable income in round figure.s is arrived at as follows nnder the method at 
present adopted by the Department, which may be referred to as ‘A’. 
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A 


Liikhsi 


SuTplusaBpor'ValuationR0portforTrienniuiittOiid.0d31-l2-1945 . . 1>70 

Income-tax deducted at source , . . . - • • • 

The taxable income is arrived at ns follows 
Surplus—176 laklis. 

of which 90%, i,e,, 158 ■ 4 lakhs goes to Policy-holders and 10%, i.e., 17 • 6 lakhs to Shareholders _ 
Out of 158-4 lakhs, 50%, i.e., 79-2 lakhs is allowed as a deduction for the purpose of calculating 
tax. 

Therefore Taxable income is . . • • ■ • ^ lakhs 

—79-2 lakhs 


Add the tax deducted at source 


96.8 lakhs 
101 lakhs 


Therefore Taxable income for the Triemiium is ® lakhs 

A nnual average ..... 05'93 lakhs 

117. Another method—under which the policy-holders' share o£ the bonus 
which is allowed as a deduction should not be grossed up. would yield the 
taxable income as follows: — 


B- 


Lakhs 


Surplus . . . . 

176 


Leas half of 90% allowed to Policy-holders 

- 79-2 


Taxable surplus , • . . 

OroBsing up at 5 annas in a rupee 

96-8 


Taxable income for the Triennium . 

140-8 


Annual aveicage ..... 

40-9 


118. A third method by which the taxable income can be 
taking into account the condition that half the policy-holders’ 
excluded in computing taxable profits is the following: — 

arrived at 
bonus is 

after 
to be 

(In lakhs) 



Rs. 


Surplus after valuation . 

176 


Add Tax deducted at source 

101 



277 


As the net amount that could be paid to policy-holders can be ascertained 
only after provision has been made for the payment of tax on the taxable portion 
of the policy-holders’ bonus, we shall refer to it for the present as ‘Y’. As¬ 
suming that shareholders and policy-holders share the gross distributable 
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amount in the proportion of 1: 9, the figures will stand as follows in lakhs 
of rupees:— ' 


Policy-holders’ 
.■•hare in the 
distributable 
amount 


Policy-helders’ 

Rate of 

Nrt amount 

ohare liable to 

tax 

paid to 

taxation on 


the policy¬ 

the basis of 


holder 

50:50 




To 

that is, 249-3 

-( X B T )+ 

/'498-6 _ Y 'V4. 

5 

16 

t.e. 

249.3 

V 2 ^ 

y2493 —5Y| 

16 

== Y 


249*3X32 

~ 1 32 * 

32 

— 2493 -f 5Y 

---32Y 

t.e. 

mi-6 

— 2493 

= 27Y 

i.e. ; 

5484 6 


= 27Y 

Y= 203-13 (lakhs) 


The distriBution of the 277 lakhs of Rupees will then be made as follows: — 


(In lakhs) 


The policy-holders ..... 

203-13 

Tax payable on 277 — - — 175*45 hikhs. 

2 

@ 5 annas in the Rupee will be . . 


Rs. 203-13 


. Rs. 54-83 


Net amount which will be payable to ^areholders, as their share of 


the surplus will be . . . . . . . . , 19 U4 

Total Rs. 277 laklis 


Thih last method seems to us more logical than the method B vshich, we 
think, was the one suggested bv’"the As.sociatiou and the method .1 which, we 
believe, is now followed. Strict!y speaking, there is no grossing up, because 
Rs. 101 lakhs is not the tax deducted at source on the net surplus of Ks. 176 
lakh.s. It also includes the la.v on that" part of the investnient income which 
has gone into the Life Fund. After setting aside what the actuary considers 
to be tile sum necessarv for the l.ife Fund to meet its liabilities, the entire 
balanci.-, namely, Rs. 176 lakhs plua Rs. 101 lakhs mniUN the tax actually 
payable, will be. the diijtribulable surjdus. Comparing the figures above set 
out with tliosci found in the method we have marked “A”, the position will 
stand as follows: — 

Since the policy-lio'ders have got only Rs. 168 4 lakh.s (under “A”) and 
not R.S. 203-13 lakhs, the balance of Rs. 44-73 lakhs Jo their eiecht in the re¬ 
fund (which has borne the tar) will be available for distribution to them at 
the 7iext valuation without tax because it has already borne tax. Similarly, 
as the shareholders have gf)t only Rs. 17-6 lakhs .-md not Rs. 10-4 lakhs, the 
balance of Rs. 144 lakhs to their credit must be available to them for distri- 
butiou at the next valuation without tax becau.so ‘it has already borne tax. 
Tax refundable will be Rs. 101 lakhs minus Rs. 54-83 lakhs, that is, Rs. 46-17 
lakhs, of which, as above explained, Rs. 44-73 lakbs is the. policy-holders’ 
portion and Rs. 1-44 lakhs of rupees is the shareholders’ portion. 

119. For the reasons that we have above explained, it seems to us that the 
fact of deduction at sourde cannot affect the legitimate method of calculating 
the surplus available for distribution, nor should it he allowed to nullify the 
effect of the rule which exempts one-half of the policy-holders’ bonus from 
liability to tax. In this view, the present piethod of grossing up seems to us 
difficult to accept as the proper method. 




320. in justification, or at any rate in explanation, of the method now 
obtaining, it was stated that the declaration of the distributable surplus is the 
duty of the Actuary who makes the valuation and that-the Income-tax Depart- 
njent only accepts what he has declared and assesses the company on that 
basis. We uie not attempting to apportion the blame between the Actuary 
and the Depiu’tmeut. We, however, feel that if the method a'dopted by the 
Actuary is not the correct method, it is only fair that we should indicate what 
in our opinion the correct method W'ould be. 


121. To avoid all these difficulties and for other reasons as well, it was 
suggested that the practice of deducting tax at source may be discontinued so 
far as the interest and dividends payable to life-assurance companies are con¬ 
cerned. We are not prepared to go so far. Even if the case does not strictly 
fall under section 18, it must at least fall under section 18-A and instead of 
adopting the metnod indicated in section 18-A, it will probably be more con¬ 
venient to continue the practice of deduction at source. The difference the two 
methods w'ill practically resolve itself into the question of right to or liability 
ifor interest. In the circumstances, we think that justice will he done to the 
insurance companies if Government would allow them interest at two per cent, 
per annum on the amount by which the amount deducted at source (or, in the 
case of dividends, the amount paid by the company concerned, on behalf of the 
Insurance Company), may exceed the amount of tax actually levied on the In¬ 
surance Company, 


122. iThe last point pressed I’elated to the rate of tax to be levied on In¬ 
surance companies. It was suggested that even the five annas rate is too 
onerous and that it should be reduced to tFTi) 45 pies rate which was in force 
in the year 1940-41. We see no justification for this kind of discrimination 
in favour of this class of companies. Even as it is, they are better off than 
other com 2 >anies in that they do not pay the two annas corporation tax. It 
may indeed be a question whether logically so much at least of the income of 
life insurance companies as corresponds to the portion distributed amongst its 
shareholders should not be treated as sta«)ding on the same footing as profits 
made by any other company with the consequent liability to bear the two annas 
corj)oration tax. Whatever justification for special <^reatinent may be founded 
on the chiiracter of life insurance companies has been attempted to be met by 
adjusting the method of determining their assessable income and it does not 
eeem necessary to fix a special rate for their taxation. 


12B. One or two other points were touched on in the course of the interview, 
but as they were not seriously pressed, we do not think it necessary to say 
much about them. One such suggestion was that when tax was deducted at 
source, credit for the amount deducted might be given in the succeeding year. 
Taking long periods, we do not see how this change will make much difference. 
Further, the assessable income is not, in fact, determined for each year, but 
is only taken as an average based on the triennial or quinquennial valuation 
We, therefore, leave this matter as it is. We may add that in the course of 
the discussion the representatives of the Insurance companies seemed to think 
that the system of taxation in vogue under the Australian Income-tax Act and 
in the U.S.A. was more consonant with the theory of taxation that should apply 
to Insm-ance Companies than either of the alternatives recognised by the Indian 
law; but, there was little more than a passing indication of their preference; 
neither they nor we have any data with reference to which we can determine 
the comparative result of the operation of the several methods of taxation. 



124. Before passing on to the next topic, it seems to us ueoessary to say 
a few words on the law relating to taxation of mutual insurance associations. 
P)-ior to 1939, mutual insurance compaxues were not taxed in India 
on the basis of “profits'’ apparently in accordance with the ^decision 
of the House of Lords in Styles’ case (Law Beports 14 A.C. 381). 
Authoritative decisions introduced some refinements Lngiisr 

rul.‘ and in 19§6 Parliament [by section 31(1) of the Finance Act. of 
that year] enacted that “profit or surplus arising from transactions of the cona- 
pany or society with its members ’ w'ould be taxable us pro tits or gains ^ in 
all iMsos where they would have been taxable as such “if those trairsactions 
were transactions with non-members.’’ This lead was tollowed by the Indian 
Legislature in the legislation of 1939. The new delinition of income (section 
2, sub-clause 6C) was made to include “the profits of any business of insurance 
(.arried on by a mutual insurance association com[)uti'd in accordance with 
Kule 9 in the Schedule” and Buie 9 provided tliat Ihe ])ieee(ling rules (1 to 8) 
apiily to the assessment of the profits of any business of ii^urnnce carried on 
by a mutual insurance association. This rule reproduces in effect the con¬ 
cluding words of section 31, sub section (1), of tlu' English Finance Act. 1933. 

L2o. The ojjeration ol the above provision in tlic English Finance Act has 
practically been nullilied so far as mutual insurauce eoinpanios are concerned, 
by the decision of the House of Lords in Inland Revenue Coitnnissioners v. 
.li/r.-,/i;rc /•Ji/ipe-yrr.s Mutual Insurance Associal/ou, Lid., 19-lB l.T.U. Siipp. 
80. Belying on the exposition gi\en in M>nuci]>al Muiual l7i.'iura>icc v Hill — 
IG Tax Cases 439—as to the basis and effect of the decision in Styles’ ease, 
(hr Ho’i-e of Ia)r<ls emphasised tlx' disliiwlion between “surjdns ’ and “pro¬ 
fits’’ and held that “the surplus was not pivjfit within the meaning of the In¬ 
come-tax Acts but merely represented the extent to which tlie contributions 
of those ],artieii-'atiiiu' in the selieine Inid proved in experi.-nee to Iftive been 
more than was necessary to meet their liabilities. The balance or surplus was 
the contributors’ own money and returnable to them.’’ BefiTring to seetioii 
31(1) o! the Finiiiiie Act. I9:-53, Lord .Maemillan --aid that the hypothesis on 
wliich the i^eetinn rf-.tecl was wrong and that “tlie r.ogishiture has jdainly miss¬ 
ed tin ” n\i'ii the i.i’.e'.ulLd jiurpose of^tlv legislation was characterised by 
him as “not the meritorious object of jireventing evasion of taxartion but the 
loss laudable design of suhiecting to tax as jirotit what the law has eonsistentlv 
and emphatieally declared not to l)e profit.” Tn tlie reetiit judgment of the 
Privy Council in Rnijlis]' and Scftli.’<Ii Jaiul (’(<-<,jirraiicc W'lndcsah' Society, 
Ltd. v. Coinmi'isioncT of Jneonie-tax, —10-18 2 M L.J. 242—the basi-' 

'f the decisions relating to iiintnal iusiiraiiee companies; has been ('xphiiiietl in 
the same manner as in the \>rsl;iire Emjiloyers Insurance case. 

It' 

120 . The criticism in tlie latest judginent of tin- Ibiiisc of Ijonls against 
section 31, clause (I) of the Englisli Fin.nice Ael of 19:5‘) may well he applied 
to the effort of the Indian [.egislature to suhj^ftn. mutual life insurams- assoeia- 
tions to income-tax. (lovernment must make up its mind w lather it is going 
!to treat nmtnai i 'surance transactions as transar 1 ions yielding profits If It so 
deciles, it must speeific.i'ly n.se charging a’oo/.v fo nickc tl-’ .w/r/a'i/.s .•irislng 
from Stull tiansaetioiis liolde to fax, or as has been done in section .'.3, snh- i 
section (2), paragraph (h) of the Finance Ael. 1920, relating fri ('ornoration 
Profits Tax, income must h(' declared to include, in the ea-e of mutual in- 
surtince companies, the surplus arising from transactions witli uieml)ei'H. As 
ho Indian law now stand.s, rule U of the Kehediilc is not a charging provision 
r>nt only jn-esorihes a method of eomput.ition. The charge must la- dtudved 
by iinph'cofion from ihe definition f>f “iiuome’’ hut that definition only Itnngs 
ill “profits” of tlie mutual insiiraiieo hu.siness. The definition is based on the 
o.S8umption that the snr}dus enn be regarded as profits in such a case and it .is 
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this assumption that has been declared by the House of Lords to be wrong. 
This criticism may not probably apply* to the taxation of the investment in¬ 
come of the company as iniereat and not as profits. 


G—Religious and Charitable Trusts 

127. Three questions have been raised with reference to the assessment of 
income derived from properties set apart or businesses conducted for the benefit 
of ri'iig.ous and charitable trusts, viz. (i) whether the exemption under section 
4, sub-section (3j, clause (i), in favour of such trusts will be available to cases 
in which the jjurposes of the trust dq not substantially,relate to anything to 
be done witnm tnis country; (ii) whether on the analogy of section 16(l')(c) 
even settlements in favour of charitable or^religious purposes should not be 
Ignored for purjioses of income-tax if such settlements are revocable; (iii) 
whetlier the exemption conferred by section 4(3)(i)(a) in respect of income 
di'i bed from business carried on on behalf of a religious or charitable institution 
could in effect be extended by holding such business to be “proiierty” within 
ihe Tiitaning of clause (i) of that section. The first of these questions arises 
('I't of all iinswer given by the then Finance Minister to a question In the Legis¬ 
lature in respect, of iiicona! derived in this country by the Oxford University 
I’rcss. The answer assumed that though such income was not utilized for 
any cbaiitidtle pmpose within India itself, it was lU'vorthelcss exe:ii]'t from 
iiiccuie-tax because section 4 (.3) (i) w'tis not limited territoritilly. Jt seems to 
ics Hull c'. cn on the ])rovision as it stands, a different view inigliti well have been 
faio n oil liie strci gt'i d the observations of Lord Ilobhouso in Webb v. England 
--J.;iw J!e])orts 1808 A.O. 758. Dealing with the exeniption under section 7 
<(') of the Victorian Inconie-tax Act of iSOo, of income derived by all trusts, 
societies, af,soeiations, institutions and public bodies, not carrying on any trade 
for the purposi' of gain to be divided among the shareholders or meii'bers there¬ 
of, Lord Hobhoust' said “Another point of much more importance was raised 
in the course of the argument and discussed at the Bar, though it docs not seem 
to have been ''aised in the Court below, and that is whether the trusts, etc., 
mentioned in head (e) mean tnist-s, etc., not operating in Victoria. Tt seems 
ver\ strange that tlu' Victorian Parliament should desire to forego income-tax 
in favour of a Scottish institution which has no connexion with Victoria except 
ill its (iliaraettr of a property owner there.’’ Eeferring to certain other head*- 
in the safhc context, he pointed out “It can hardly be that the Parliament of 
Victoria has such great regard for social and industrial combinations and efforts 

all over tlio world that it should offer to tlie Jesuits’ Society in Pome. 

.Mhenaeiim Cluh in Fngland .... exemption from income-tax if they choose to 

# i ivcst their funds in Victorian land. Jt seems to llwni much more reasonable 

to su|t])nse that in framing heads (c), (d) and (h) the Legislature w.as speaking 
of bodies acting in or for Victoria, ifnd the same rea.son applies to the head 
(o).’’ Palclii'fe and McGrath in their Law of Inoonje-tax in Australia treat 
the case as one where the exemption must he read as subject to a territorial 
limitation aJlhough- not cxpremn'd in the Act. Tt would also appear from th « 
observation in Phivton’s Canadian Income-tax Law (at page 73) that he too 
iind('rsto,)(l the above observations of the Judicial (’oininittoe, as justifying the 
following proposition:—“The exce.fition in favour of the, institutions enumerat¬ 
ed is only ap]dicablr, it would si'em, where the excepted object is pursued 
within Canada, and an institution carrying out its objects outside of Canada 
Init deriving income from within Canada is not entitled to exemption.’’ , We 
M’oidd, however, add that if this view commends itself to Government, the same 
may be enacted clearly by the addition of the necessary w'ords to section 4 
siili-section (3), danse (i). 
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128. Tile second question, vh,, that relating to revocable trusts for religious 
or charitable purposes arises in conse(i'jence of a recent decision of the Bombay 
High Court in Income-tax Beference No. 0 of 1946 decided on 11-3-1948 
(not yet reported). In tlvit case, the Department attempted to maintain that 
the language of section 16(l)(c) of the Income-tax Act should be held to apply 
to religious or charitable trusts as well wherever such trusts reserved a power of 
revocation to the settlor. The Learned Judges pointed out that section 2, 
clause (15), excluded from the operation of the Act income to which under 
sub-section (3) of section 4 the Act did not apply and as section 4, sub-sectioj\ 
(3), clause (i) did not draw any distinction between revocable and irrevocable 
trusts, it was not possible to bring religious or charitable trusts within the 
operation of section 16 (1) (c). Dn the language of the section.s as they .stand, 
this conclusion iseoms to us unexceptionable. Sect.on 16 (1) (c) wufi the result 
of a compromise formula reached during the debate in the legislature oti the 
amending Bill of 1938 and wo are not in a position to assume whethej' or not 
it was the intention at the time to include even religious or charitahle t ust-s 
w.thin the policy of section 16 (1) (c). The recommendation of the Ayers (Com¬ 
mittee which led to the enactment of that provis'on has not made aiiv -jiec fic 
reference to this point. We are. therefore, unable to say whether the po; ition 
taken up by the Department in the recent BomFay case really represented the 
intention of Govemment. 

129. On the one hand, it might be said that the policy underlying section 
4 (3) (i) justifies the exemption even in the case of re\ocable trusts, so long 
as the religious or charitable trusts a:e in force. Dn the otlier hand, it is 
equally j^ossible. to maintain that under color of such a document many frauds 
may be committed, because not only are the Income-tax authorities unable 
to examine the actual execution of the trusts, but even, the jirolmbility 
outsiders interested in the religious or charitable purposes enforcing their 
performance is greatly reduced in such cases, they may hesitate to take any 
legal proceedings to enforce the |)ropcr observance of the trusts, because the 
trusts may iit any time be i evoked by the settlor. Tn view of these potentiali¬ 
ties for fraud on the trusts and fraud on the Income-tax law, it is for the 
Governinent to decide whether*dhe principle of section 16 (1) (c) in so far as 
it relates to revocable trusts should i>e applied even to trusts for religious or 
charitable inirposes. If it is decided so ajiply, section -1 (3) (i) may have 
to be qualified by a reference to and by subjecting it tn section 16 (1) (c). This, 
itself will introduce the same limitation in section 2 (15); but to place the 
matter beyond doubt, the reference to section 10 (1) (c) may be rapeated in 
section 2 (15) also- 

130. The third question arises out of a decision, of the Lahore High Court 
in GdfJodin Swadeshi Stores cdse —1944 J.T.K. 38.5. It w’as there held that 
the trustees of an educational institution who purchased a store and carried 
on business and earned profits were entitled to the benefit of the exem])tion 
under section 4 (3) (i), though if the case had fallen to be decided with reference 
to section 4 (3) (ia), tliey would not have been entitled to tlie exemption, 
because the business was not carried on in the course of tlie carrying out of 
the primary purpose of the institution or by the beneficiaries of the institution. 
The Learned Judges took the view that the “business” was nonetheless “pro¬ 
perty” w’ithin the meaning of section 4 (3) (i) end as the limiting conditions 
attached t,o section 4 (3) (ia) did not govern, section 4 (3) (i), they allowed the 
trustees the exemption claimed. This view seems to us hardly consistent 
with the intention with which section 4 (3) (ia) was inserted in the legislation 
of 1939, though it is perhaps justifiable on the language of the clauses as they 
stand. It has been pointed out that if clause (ia), had been intended to be 
an exception to clause (i), it should have been expressed as a proviso and not 
as a mere additional concession. The Learned Judges of the Lahore High 
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Court also laid stress upon the wide siguiiicance of the word “property”, but 
undue stress upon the signiticance of that word would hardly give effect to the 
Juxtaposition of the two clauses. 

lyi. It is dear from the leport of the Ayers Uonjinittee which recommended 
he insertion of clause (ia) in section 4 (3) that they really intended this clause 
as a restriction on section 4 (3) (i). After referring to the wide significance 
of t e Mold ])roperty , they ob^rved “If, however, any limitation is desired, 

.that business carried on by the trustees of a religious or charit- 

ab e trust should be exempt only when the business activities are in them- 
se ves the primary purpose of the charity or when the work in connection with 
the business is mainly carried on b> the beneficiaries”. It is this language 
that has been adopted in framing the new clause. In making that recoiu- 
mendation, tlie Ayers Conmiittee referred as a parallel to section 24 of the 
Cng ish I'lnance Act, 1927, from which their language has obviously been 
oorrowed. In that context, “property" and “business" vvere clearly dis¬ 
tinguishable from each other, because section 30 of the Finance Act of 1921 
‘ ’r " inserted referred to the several Schedules 

1 et. \ I^^tJome-tax Act dealing respectively with lands and business 

uid the provision now under discussion was made' in respect (3f Schedule 1). 
It IS clear from that provision that the limiting words were regarded as a neces¬ 
sary condition of the exemption in favour of a business carried on bv or for the 
lerent of a ciianty. The restricted interpndalion is also justified by the argu- 
nen.. that it would be unfair to other businessmen who may carry on the 
same business if they should be subjected to income-tax in respect of their 
ausiness income while charities who compete with them in business indepen- 
lont of their particular line of work should be exempted fr(?m tax. It seems 
o us best to remove all ambiguity in the matter by making it clear that section 
1 (3; (la) IS to be regarded as a proviso to section 4 (3) (i). 

H.—-Oollection and Information at source. 


(Question 12) 


132. Deduction at source will be one of the best ways of reducincr the 
iliportumties fo- evasion of pavment of fax; but in the circumstances of this 
louiitry, there are obvious limitaiions to the application of this method. 
Except where tiie }>erson who makes the deifuction can be safelv relied upon 
>o pay ov'er the deducted tax to thi* (jioveruiiient or can easily he singled out 
f he makes default, the provision for deduction at source will be of little 
idvantage. A^ain, deduction at source to any large extent may greatly add 
o the number of claims for refunds and this part of the Department’s work 
ms already come in for so much criticism that we hesitate to add to it unless 
he advantage distinctly outweighs the disadvantage. Nearly all the replies 
:o our Questionnaire have expressed The view that for the present at anv 
■ate, the existing provisions authorizing or compelling deduction at source' 
-nnot be expanded. 


1«13. 1 his next best course is at least to extend the cases in which information 
siust he furnished to the De]mrtment. But many of the replies have com¬ 
plained tha't the information even now' furnished under sections 19-A and 20-A 
s not wholly or properly utilized by the Department, We cannot say that 
ihere is no justification for this complaint; but, as we are making recomnienda- 
aons for improving the machinery which can utilise the information made 
ivailable to the Department, we are also suggesting a few directions in which 
ho provisions relating to the giving of information to the Department by per¬ 
sons making payments may be extended. 
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134. Sections 19-A and 20-A are very limited in their scope and information 
under section 38 (3) will be available only from the assossee and that too only 
on requisition fioni the Jiiconie-tax Officer. Two improvements seem possible 
ami u.eesbary: (Ij the obligation to give vi'i'itied informal ion cn rcquisiiinn. 

1 ) 1 “ imposed on uiii/ })ersun n ho nia\ be assumed nr suspected to have 
made payments of rent, premium, interest, commission, voj’alty, brokerage, 
annuity, etc; it does not seem necessary to compel resort to section 37 for 
this purpose. (2) a statutory obligation may lie east on persons making pay- 
nienis of '^Ks. l.tHKi or n.oiv. per annum !)\ way of taxable rent, premium, 
eoMjnK'-.-.'ou. ro\alt_\, oj.d annuity, ele., rn/aa/a'.’/</ to I'urni.sh iiiforma- 

fion of sueli pa\ni('iit to the noa;csi lucom-lax Officer. As a sample of the 
kind of p'o\i5.'ou that ma;\ be made in this belndf, we may refer to -section 
39, sub-section (5) ot the Oanadian lueonio-ta:; Act aufl lo seet’nus 147 and 
Md of the r.S..-\. Lidt'i'nal Jlevenue Code. if the collating orgiuiisation^ 
i.s made etlieieiit, tbe li w er limit of 11s. o.OtJt) fixed b-^ Kuh' 42 (for returns to 
be furnished under section 19-A in rc.spoct of dividends jjuid l»y companies) may 
be n'duced to lls. 2.<'IK.) (if not Ks. l.tHft). Where dividends are collected 
by Banks (as sometimes haj'pen.s) as represeutiuo sharelio’de's wlioso natnes’ 
are not disclosed, (“itla-r the conqianios ni!i\ tie asto'd to Jisceitain or I'-e Banks 
may i>e iislnd to diseioso th<‘ names (.! tlie shareholders on whose behalf the 
dividends are collected. It mav also he useful to enact a ])7-ovision that. ])er- 
sons doing business in India o.i heli.-di of non-residents or in respect of goods 
sent to India for sale by n >n-re“^id:'uls sliould leport the fact of such business 
to the Income-tax autbonties and ■d-.o aixo them tin' name or names of the 
non-residents on who.se behalf they are doing business or whose goods ha\e 
lieen sent to them for t-ale ■i.r 

T.—Advance Payments and Interest Thereon 

(Question 14) 

13.0. Section 18-A was Introduced duniig the war and was rejiresented as 
i'll •mt.-mdiit’onary measiue Busini'ss irteresls 1 mv(> been pressing foi- its 
rojicid. rircunistauceii existing tod-'v are ee'taiiiK no belter tban they weie 
duroig the wia-, We are. therefore, miiihle to make aiiA reeoiiiintndi'tioii in 
fa\oin- of the 'eriea! of the ja-ovisa u. It wmild appciir that in the United 
Kingdom the eorresjjonding ]iro\'isi';;i j., undergoing sub-.faul id cluiuges; but 
we do ii'l liiive detailed informafiou bepire us in respect of these change;. 
We think it right to refer here to a suggestion made !>> Kiiai' Biihadur .1. 11- 
Vpehita, C.3.E. His long expc'rieuee iui.l intimafe knowledge of the working 
of the riK*oiiie-tax Depa tiriciit |U'--iiJv a c;iretnl Coi sideciilii n of the suggestion. 
He -would substitute in jilace of .section Ift-A a Tirovisiou ref]uii-iiig “payment 
on accnied income ;is eompul«“d bv tin* assessce !iims.-lf while ]iutting in Ins 
return of iucome’'. riiis sagtc'-tion li.is Ijceii siipjKirted iu sonii' ol lla* 

other reiihes to our qiustif)ii. ’rbi‘, cfiurse will Inive tliis iidViintinrc' fliat it 
will scctire yiaxiiieiit of the revenue w-ilhoiit waiting for the completion of tiie 
nssessmeut., hut it will also relieve tlu; taxpayc- from liiihility to pay tlie tax 
■■\en hi'ft'Vr the- |i>-of)1 of l}i.. fiu4Iiicss e;ui he di biutefv pi-edit af ‘d ll is fur 
flier (laimed ih.'it itii“^ will save the officer-- of Itie Heparlmeid lla* time iiia 
trouble now sp^n-it on issuing noMees under sietifai 1R-A. As things stanc. 
today, -wifli manx- asse.ssTiu'nts being iii arrem-s for several yeais. the st.a.ndHr> 
mentioned in sf'ct.ion 18-.•\, x’iz., tlic income-tax and siqier-tax payable on so 
ri!''''h of such income as, is included in his total income of the Jalcftt vious 

*T{Fi. 1000 will hr ion low a iniriifnum annual rent in big (‘.itioR T'o-ivcr may Ihorofore 

hax'f to 1)0 voPt.od in tho P. R. R. to-doolaro dififoront minima of annual rent for difforont 
cities perti'^-ularly cities like Bombay Calcutta Kanniir Ahmodabad otc. 



year in respect of which he has been assessed is likely'to prove a very un¬ 
reliable test in many cases. 

186. Tlie Indian Cliainber of Commerce, Calcutta, suggested an alternative 

provision on the‘ following lines;— - 

“(a) A basic profit wliich bliall not ‘tail below say 5l) per cent of the 
assessed profits. This shall bo apjilicable irrespective of the 
advance payments L'oing luade whetlier on the biisis of the pre¬ 
viously completed assessments or owji oslimalijs. l-’enal pro¬ 

visions to be attracted only in cases where they fall short of 50 
per cent. 

(b) Due allowance to la', shown for add-hacks on leduiical fp’ounds or 

for unrealised profits. 

(c) A bonus system based in proi)orlion to the excess of tJa- jirofits for 

j)urj;oses of advaJice payment of tax over the basic jtrofits ho. 
considered winch may be as a rebate of t;o\ c.v othc 

(d) 'File minimum iunount of profits jaasciibed attracting the penal 

provisions of section 18-A should in any case be raised to 

Ks. 12,000.” 

187. As the meamiig and implicjitions of the aiaive projiosals were n< t cpntc 
clear to us, wc requested the Chamber to elucidate tlie same. The following 
extract from its reply throws further light on the proi^osal; — 

‘‘Tliongli the object of tlie legislation has bet'ii to facilitate tlie taxpayi-r 
with easy instalment of fax. in many genuine cases the taxpaj^er 
is givat!\ liandicapped and lias to ])ay inineccssarny liea\y 

amoniit of penalties The p.ugj'esHons made in the lueinoran- 
dnm Ibf'i’efore an- lliat a .70 p-i' cent aeeinaey. of jirofit for the 
year must, in any' eas'- be attemiileii. dd>e .')() ju'r cent, basis may 
be liased either on the last assi'ssed iniome or on tlie aS'^essee’s 
estimate. This basic .'lO jier cc'iit income' must Ix' subjected to 
[idvance, paymi'iif of tax and carry interest at 2 jier cent as at 
present. Any deficit i'l the ligure mnst be subjected to penal 
int('r**sti at 6 jier cent and to penalties also.,, in the east' of gross 
under-estimate or wilful negligence wittTout any' reasonable 
caus(' or c.xcnse As an unde>-paymi'nt, is snbjecteil to heavy 
interest jiayment and penalties, it is nceessarv to induce tho 
assf'ssees to jmy as high a figure as nossilde o^'er the fiO ner eent 
basic profit bv giving some gri'nter atfvaefion than at present. Lt 
is llierefmv, suggc'sted that payment in excess of this 50 per eent| 
jirofit should bi' subjt'cted to g'X'ati'r interest <'r some sort of a 
sliding scale bonus attractive enough to the assesses to make as 
high a Jiayment as possible .\t presi'ut an uniform rate of 2 per 
I'l'ut infev('st, is allowed on all nmnnnts jiaid irrt-'S]ioctive of 
acenraev of payunent. This is not affraetive. Tiu' interest 
iiaid should rise nc’nrding |o accuvaev cimeil at alioye 50 pe’' 
cent' bx' a suitable slidin'.r si'ale s‘iv, 2 j'or cent for each 10 per 
cent of the oxeess over the basic figure of 5*^ jier cent. Tf it bo 
considered that this infi'rest works a little too Inch as'is suggested 
for greater accuracy' a sliding scale of bonus haso»l on accnracy' by 
dgduclion from th<i tax jiax’ahle be allowed-” 

We are not in a position to sav hoiv far the fwo alternatives above suggested 
will either simjilifv the work of the Department or meefi the need which section 
18-A was expected to provide. As the suggestions, however, seem '”orth 
examination, xve hax’e reprodueed thi'm. 
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1118. Taking section 18-A as it stands, question 14 of the Questionnaire gives 
expression to one's tirst impression that there is perliaps no justification'for 
uJiowing interest on advance payments under stction 18-A without likewise 
allowing interest on deductions of tax under section 18. Many of the replies 
affirm that thei^l is no justification for such a differentiation. On fullet con¬ 
sideration, however,, we think that those who defend tjie differentiation are 
right. Section 18 deals witli cases where the income has actually accrued to 
the party concerned and the liability to pay tax may also be considered to 
ha\e arisen, whereas section 18-A deals with cases where profit has not actually 
Hcerued but is only expected to accrue. Objection has been taken in some of 
(he replies to the provision which allows interest at only 2 per cent, on advance 
payments, while the subject is charged 6 per cent, umier other sub-sections 
of the same section. The differentiation is not unreasonable. The object of 
the higher rate in the latter category of cases is to prevent the assesses from 
improjierly under-estimating his liability when he pays on his own estimate. It 
is in his power to avoid this situation l)y acting on the notice issued to him 
by the Income-tax Offictr. 

Ifhl. There is, we think, more substance -in another point raised in this 
connection. Owing to tlie delay that under present circuxnstancc s unavoidably 
takts place in com})lcting the as.sessment of businessnioi. the sums deposited 
by V. ay of advance payment of lax remain unadjusted during all the time that 
the as.ses.sment i.'^ pending. It has been urged that in Tjamy instances business¬ 
men liaw to liorrow large srtms for making deposits muler section 18-A md 
that the tw’o per cent, interest allowed on such deposits does not suffice to 
make good the loss of interest that they have to undergo. The hardship of 
this position is likely to be particularly felt during the next few years when 
payments under section 18-A may have to be made on the basis of fairly large 
profits made during the war years, though the profits may not be anything 
so high for the year in respect of which the advance payment is actually made. 

It has accordingly been claimed that as soon as an nssessee files his return 
under section 22 [sub-section (1) or sub-section (2)], lie should be permitted 
to claim refund of whatever he has paid under section IH-A in excess of w'hat 
may be due as per his return. This seems to us irnprncticabie because till the 
assessment is completed, the extent of refund cannot be finally determine 1. 
liut, if tilt assessment is not eomjileted, say, before the end of the assessment 
year, the assessee can legitimately complain that he should not be made to 
suffer for the delay of the Department. In this view, ii seems to us right to 

allow interest to the assessee at least at four per cent, on the deposited amount 

from the close of the assessment year, except where the completion of the 
assessment before that date has been prevented by tlie conduct of the nssessee. 

J.—Deductions and Allowances 

(Questions 18 to 21) 

140. The points raised by these questions are more matters of detail than 
of principle. Question 18 nlutes to an item about wdiicli we have heard loud 

complaints. We wish we were alile to accept the assurance given to us from ; 

soiiie qiiarlers that assessees may he trusted not to think of gaining a point by 
showing items of personal expenditure as business expenses. Cases have come 
to our notice w’here the're was strong ground for the su^jilcion tliat the cost of 
personal requirements .was delilierately included (undei false descriptions) in 
bills relating to business expenditure. However, as we are anxious to see (he 
relations between the Department and the assessees imiiroved, we would recom¬ 
mend that Income-tax Officers may he instructed not lo be unduly strict about 
the amount of expenditure under heads like motorcars maintained and 
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entertainments or other attractions and amenities provided for the benefit of custo¬ 
mers, so Jong i s they are satisfied that such amount was actually spent and that 
no attempt was continuously made to pass off private expenses as business 
expenses. It cannot be denied that in these days of competitive business, 
expenses have to be incurred on a more lavish scale than of old to attract and 
retain custouiers. There is much practical good sense in the following observa¬ 
tion of a text-yiriter:— 

“Theoretically, only costs associated with the earning of income should 
be deductable; costs involved in spending this income for personal 

purposes should not enter the income concept. 

occasionally the line cannot be clearly drawn between • the two 
and tax laws are generous in allowing possible * expenditure’ cosbe 

together with ‘income’ costs.Unless general rules are mddifi- 

ed by wide administrative discretion, they arc certain to be 
arbitrary and do injustice in individual cases.” (Shultz American 
' Public Finance, 3rd Edition, p. 441). 

141. Question 19 relates to attempts to show items of capital expenditure on 

plant, machinery and buildings as no more than cost of ordinary repairs and 
maintenance. We cannot say that the danger is imaginary or that it was 
merely a phenomenon of the war period, but the question involved is imdoubtedi- 
ly a question of fact. It may be lUifficient to warn Income-tax Officers to be on 
their guard against such attempts and whenever they find that any claim under 
these heads is larger than may seem normal or reasonable for the particular 
concern, they may be instructed to examine the items themselves with the aid 
of experts and place on record for the guidance of future officers the re.sults 
of their examination. Some replies liave even gone the length of suggesting 
that photographs of the machinery and building in question may sometimes be 
taken and placed or. record. 

142. Question 20 relates Jo the claim to deduct interest paid on loans 
borrowed for business. Tliere is of course no intention to interfere with the 
di.scrL'lion of the assessce as to the necessity for or the |)njjd<^nce of the borrow¬ 
ing or even with tlie way in which he employs the borrowed money, so long 
as it is used in and for the business. The question was raised because the mere 
fact of a jnirportcd borrowing for business docs not guarantee that the money 
is used Ill or for the business. To ensure tliis, some of the replies have suggest¬ 
ed the addition of the words “and used” after “borrowed” in section 10(2) (iiil; 
oflier replies liave siiggi'stted the insertion of a condition lhat the loan should not 
be diverlid to ])urposes not calculated to yield taxable income. Whichever of 
these suggestions be adopted, diflicultics may arise in theii application to cases 
where a person employs in liis Inisiness both his own funds and borrowed funds. 
As the existing provision does not appear to have so far led to any large 
nnaisuro of evasion or leakage of revenue, we prefer to let the clause remain 
as it is. 

143. The point railed by Question 21 has been dealt with in the Instructions 
, reci'ntly issued by the Central Board of Eevonue. We therefore say nothing 

r ore on this point. ' 

K.—Stock Valuation 


(Question 22) 

144. The question of valuation of stocks arises in the computation of in¬ 
come. In cvervday business, it is very seldom that a trader is able to spll every 
bit of the goods ho purchases in 1i year. In computing the profit or loss, for 
the year, therefore, account has to he taken not only of the realisations by 
sale but also of the value of what remains on 'hand as stock, of the cost of 
•purchases in the year and of the cost of materials brought over from a preceding 
year. 
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145. Tho problem of valuation of stock presents two facets:—(i) The 
quantum of the stock, and (ii) The rate at which the quantum is to bo valued 
for the i)iirposes of the Income-tax Act. The quantum of stock raises again 
the question as to, what constitutes the stock to be valued. According to com- 
mcrciul practice, if the quantity of a commodity which is acquired by purchase 
is not ±uih sold off, the unsold balance is to be bi-ought to accounts as trading 
slocks on hand in order to arrive at the profit earned on the yearls transactions 
III the case of a inamifacturer, the trading stocks include both finished and 
partly finished goods and “in the case of raw materials and supplies, only 
those wdiich have been acquired for sale or"\vhich will physically become a part 
of merchandise intended for sale, in which class fall coijfainers, such as kegs, 
bott^s and cases, w'hether returnable or not, if title thereto will pass to the 
purdikser of the product to be sold therein” (Begulation 111 of geo. 29.22 (c)-l, 
U.S.A. Code). A similar description of “trading stock” is to be found in Sec. 
26 (4) of the U. K, Finance Act, 1938: — 

“For the purposes of this Section, the expression ‘trading stock’ in relation 
to any trade means property of any description, whether real or personal, bemg 
either— 

(a) property such as is sold in the ordinary course of the trade or would 

be so sold as if it were mature, if its preparation, manufacture or 
construction were comiilete, 

(b) materiuls such as are used in the manufacture, preparation or con- 

struopon pi juiy such property as is referred to in the last fore 
going paragraph.” 

These trading stocks which remain on hand at the'end of the year of account, 
i.e., closing stocks, become at the beginning of the succeeding year to vliicl 
they are carried over, the opening stocks for that year. The quantity of the 
opening stock cannot, therefore, differ from that of the corresponding closing 
stock for the earlier year. It is established law that trading stocks in the hands 
of the trader or manufacturer are what he legally owns and has the right to 
dispose of. 

146. To arrive at -the correct quantum of stock, at least two operations are 
peocssary: first, to list the goods unsold as on the last date of the accounting 
I^eriod and, secondly, to check the correctness of such a list W'ith reference to 
the goods owned and acquired during the accounting period and those disposed o 
in the same period. Without the sei:oiul operation, the stock list is not acceptcc 
as having been proved correct. In certain trades and industry, such verifica¬ 
tion is not easy, either because an identifiable descripiion of sales is not pos¬ 
sible as in the retail trade or because as in a manufacturing industry tho pur¬ 
chases being of raw materials and the sales being of gof.ds manufactured out of 
them, a relative qiiantifioalion of sales and purchases is difficult. For pur¬ 
poses of audit, in such cases, a certificate from the pioprietor or manager is 
often accepted as sufficient proof of tlic correctness of stock brouhgt inV 
account. Advantage is often taken by tho Income-taVdiP®P£<'*'tin6^^^' 

been urged, of this difficulty in verifying the quantity of stock on hand, tu 
reject accounts and to make heavy estimates of pro.*it.s, even though the 
accounts present no other defects. On the other side, it is argued that the 
certificates by Managers are a poor substitute for verification and that parti¬ 
cularly vhere the rates of taxation or measures of taxation vary from year to 
year, incomes h^ve been manipulated by either understating or undervaluing 
stocks. It has, therefore, been suggested to us that some rules may be devised 
to ensurg; proper and correct ascertainment of stocks for the purpose of quanti¬ 
fication of income. It has been suggested by some that ii may be made com¬ 
pulsory on auditors to certify the correctness of the stock and not to rely on the 
certificate by the manager; and seeondly, that the Income-tax authorities 
should be given power to check stock lists at or about the time of their prepa¬ 
ration and to enter premises to satisfy themselves that the stock lists are 
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flocurate. ♦ These suggestions are practicable only in Ibe case of businesses 
which can and do maintain stock lists and whose stocks can be taken or checked 
without much difficulty. In the absence of any more workable proposal, we 
suggest that the proposal should be given a trial, if a provision can be made 
in the Companies Act accepting the first part of the proposal and in the Income- 
tax Act for the second part, subject to the limitation that the powers of the 
Income-tax Officer to enter premises should be e.Ncrcised only after recording 
his reasons for taking the step. 

147. Rules are meant to cure remediable defects, Tliey cannot correct a 
defect winch is inherent in a system. When, as before stated, the nature ot 
the trade itself precludes a verifial)l(> stock list, a set of rules cannot cure the 
jhefect. We see, therefore, uc toolproof method hy which stocks in a retail 
business can be verified and, after verification, can be accepted as correct. The 
acceptance of the stock list, if one is prepared by the assei-see, must de|)cnd in 
such businei.ses in a large measure on the percentage of the profit disclosed by 
lithe businesses and how it compares with the general exj)ectatiou of profit'-' for a 
Kiiiutar business in the same locality; and secondly, on the method of approach 
to the question by the Income-tax authorities. A generous allowance for the 
fluctuations in prices, and an .accurate examination of the size of the sales and 
tlie purchases at eacl^ point of change in prices, will often narrow the difference 
between the estimates of the Income-tax Officer and of the assessee in such 
matters Where tlie nature of business is such that a standard rate of profit is 
uniformly applied on all purchases of each class and such classes can bo idonti- 
^fied in sales, the method prescribed and followed in the U.S.A. may, we think, 
be used with advantage, in Indian conditions, to arrive at stock valuation in 
tlie case of retail merchants. Departinenta] Stores, ineduding Chemists and 
Druggists, dry goods stores, etc. Thr‘ principle is first to increase the cost of 
the goods purchased by a trader by the standard percentage applied by him to 
such purchases tc cover profit, c.\])f;n.ses. etc. This brings the cost price on par 
with s.ale price. If there are no fliietuat’ons in prices, then the realisations on 
s.nle have only to be deducted from this value and the balance would he the 
selling price of the goods on hand. Reducing this value again by the percentage 
added ])reviouRlv, will oriiig it down to the cost. If, however, there have 
been fluotuat.ons in jirices during the year and these fluctuations have forced 
a lower pric(', selling yivice lias to he ‘marked down’ at a rate corresponding to 
the fall. This method can be roughly illustrated thus: 

GoocIh cost . Rs. 1,00,000 

“Mark up” •'>0% of oost., to irioUulo 3Sj3l for profit and tho rest for 

soiling oxpGnsoa, etc. ...... 50,000 

1,50,000 

le.vs Goods sold 50,000 

add mark downs 20,000 70,000 


Soiling price of goods on Imnd ...... 80,000 

y deducting from thi.s total selling price, 331, per cent., vijs., Rs. 26,667, 
closing inventory value is Rs. .'>2.,333, whieh would represent cost. 

148. There are obvious difficulties in prescribing this or similar method os 
a cure of the evil of all flat rate a.sessinents. For one thing, the system pre¬ 
sumes that a definite rate of profit is earned on the whole or on everv’ item of a 
class of transanctions and that quantities can be determined for each quality of 
the goods sold. Without such a presumption, ‘mark up’ and ‘mark down’ 
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valuations which are to be made for quuniiteg according to the price fluctua¬ 
tions will not be ijossiblc. Therefore, the sjbteni may not be workable in th» 
case of extremely small retail tiaders. But it can be given a trial for assess- 
ments of large Departmental Stores, Chemists and Druggists, dry fruit mer¬ 
chants, etc., where the goods can be cduss fled and a tabulation, of^ quantit.es in 
the inventory of part.cular goods coming under the ‘mark ups’ or ‘mark downs 
can be made with some eifort, and if given a fair trial in suitable cases, w'e 
think, it will give a dividend in goodwill from the public. An honest assessee 
will see in it a chance to prove h.s accounts, and it is quite possible that he will 
so arrange his affairs, if they are not already so airanged, as to make his selLng 
price a definite increase over cost price, and the Department Mull gain by the 
improvement in his accounts. Although claiming these advantages* for this 
method, we do not p opose that it should be given the statutory authority of 
lule but would recommend that it might be included in^administrative ini-trvio-^ 
tions to assessing officers. 

14G Under the appiroved methods of commercial accounting, stuck might 
be valued (i) at cost price, (ii) at market price, or (iii) at either cost or market'* 
price, whichever is lower. The following quotation from Spicer and Pegler 
in ‘Practical Auditing’ page 170, expresses tlie accountants’ view: — 

“Stock should be valued at cost or market price whichever is lower at 
the date of the Balance Sheet. In no case should the value be 
higher than cost, even though, the market value has risen,, 
as this would result in taking profit befbre the sale is effected 
and the profit earned. On tlie other hand, a full in the market 
value, due to fluctuation in the price, need not be considered, if 
the value has since aiisen. A permanent fall in the value, how¬ 
ever, must be taken into account’’. 

The same principles are accepted for stock valuation for the purposes of 
the income computation in most countries ^ t>be world. The cost pr|ce system 
is the easiest to appreciate. Its effect is to eliminate the goods on hand froiti 
the Trading Account and what is left being the realisation on sale and tlu' cost 
to the trader of such sales, the difference between the two figures is the gros., 
profit. The valuation at market price is defensible on the theory that 
the trader might as well sell the goods on his hands at the end of Uie year or 
retain them. If he were to sell the goods, he would realise only the market 
value and that, t?ierefore, is the amount that should be brought-into the account, 
for the. purpose of computation of income. The limitation of the use of mar¬ 
ket price to the extent that it does not exceed the cost price is due not to 
anv theory of income, but only to expediency. One commentator puts the 
argument bluntly as 'follows: ‘ If appreciation were taken iii valuation, the 
I*rofil shown will be not only profit on goods sold, but also the supposed profit 
on goods unsold and on hand. While the fomier can be dealt with as such, 
th -3 latter is contingent upon the sale in fnrture at the prices, which might 
or might not be aoEually realised.-wdiereas it would be wron^' to overesti¬ 

mate profit for its actual distribution would lead to depiction ol capital and 
the eventual ruination of business, it w'onld not be wrong to underestimate’'! 
profit, for. at the rno.st, it would lead to conserving the business resources” 
That this view is shaied by the Courts is clear from the folloving quotatu 
from Hughes va. Utting (B G ) and Co. htd. (1040 T.T.B. p. .^7 Sup,): “Ti 
normal method of dealirif; with this item (i.e. asset un.sold) would he to make 
it up by calculating cost cr market value, whichever is lower, ol the various 
assets represented. The, one thing, which it wotild be obviously wrong to do 
would be to make up the item by putting on the assets its market value, if it 

exceeds cost; that -would result in sw'filling the gross pretfit.by bringing in 

as pari of the gross j;rofit an unrealised profit”. Another argument against 
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valuing stock on hand at the market price if it is higher than cost is stated 
as under: “If mere appreciation were held to be profit, profit will be deemed 

to be by holding stock and not selling thena’-^ 

150. Theje is nothing ii. the Indian Income-tax Act which either prescribes 

or supports the three pjonged practice of stock valuation, nor has the practice 

the sanction of any provision in the Income-tax Acts in U. K., although in 

that country also, the practice has been in vogue without dispute for many 
years and has been supported by the Courts, as we find from the above quota¬ 
tion. The Australian Act has, however, a provision, section 28 (1) prescrib¬ 
ing this method of stock valuation. The U. S. A. Eevenue Code does not 
mention the pratice directly, but it brings it in indirectly, through section 22 
(c) of that Code which leaves it to the Commissioner to prescrioe such basis 
wit!) the approval o£ tlie Secretary as will conform as nearly as may be to 
f.he best accounting practice in the trade as most clearly reflecting the income. 
Unlike the Indian Act, ihe American Code describes what is to be understood 
by the terms “cost j-rice" and “market price”. These, however, only repro- 
dme general aocountin^ principles and we do not think any useful purpose 
would be served by incorporating the definitions in the Income-tax Act. 

151. The system of valuing stocks either at cost or market price, whichever 
is lower, rules out the othbr modes of valuation sometimes found in India,viz., 

(i) the valuation of the goods at one uniform rate irrespective of the 

fluctuations, 

(ii) the valuation of the stocks at a rate reducing the cost or maidret 

rates but at certain percentage for margin of safety or as a 

reserve, 

(iii) a valuation made at the discretion of the owner without any regular 

system and without reference either to cost or market price, etc. 

152. In some of the replies received by us, complaint is made against tha 
rigid application of the rule that no change should be permitted from the system 
ef valuation of stock once employed. Iho objection in effect is based on the 
theory that a business man is the best judge of his own business and, even if 
he considers it necessary to value the stocks in one way in preference to another. 
Government does not lose in the long run, bb what is taken out of one year 
must go into another some time. This argument, however, ignores the funda¬ 
mental concept of income under the Income-tax Act, which is what accruee or 
arises or Ls received in any particular year. Any adjustment^ in the interest 
of safety, or as precaution, which has the effect of transferring any part of tha 
income of one year into another, therefore, violates this concept and is inad¬ 
missible under the Act, nor is it correct to say that Bevenue would not suffer 
in the long run. Eevenue would suffer if the rates of tax vary from one year 
to another or if taxation like the Excess Profits Tax is levied for a limited 
period of years only. It might affect privileges, which, as in the case of voting 
power, depend on the payment of tax for a particular year. The Income-tax 
administrations in most countries, therefore, insist that once one method Is 
laected—whether cost or market price or the lower of the two—for valuing the 
wcks—ffhe same method must be consistently followed froni year to year, a 
phange being permissible only with the approval of the tax authorities. .TTiift 
Tr not expressly provided in the Indian Act, but section 13 provides that income 
profits and gains shall be computed in accordance with the method of account¬ 
ing regularly employed by the assessee. A “method regularly employed'^ 
would normally include tfhe method of valuation of stocks also. The Courts 
have supported the view that a method of valuation once employed. cannot be 
changed to suit the convenience of the assessee. Thus, in Re Ghouthmuli 
Colapchand (1988 I.T.R. 738) the Calcutta High Court has held fat page TdiSfc 
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that an assessee cannot change over -to market price having in all preceding 
years valued the stock at cost price. Similarly in England, although there is 
no express provision to that effect, the Courts have supported consistency in 
ilie system of valuation of stocks. In the U.S.A., Regulation 111 under 
Section 29-22(c)—2 of the Internal Revenue Cotie as amended by T.D. 5423, 
I.R.B. 1945/1.37. makes the following ivcommendation: 

“Inventory rules cai not be uniform but must give effect to trade cus¬ 
toms vs'hieh come within the scope of the best accounting practice 
in the particular trade or business. In order clearly to reflect 
income, the inv<‘ntory practice of a taxpayer should be consistent 
from year to year, and greater weight is to be given to consistency. 
than to any particular method of inventorying or basis of valua-* 
tion so long as the method or basis used is substantially in accord 
with these regulations.” 

It is, however, open to the Commissioner to allow a change being made if 
an application is made te him for permission within 90 days after the beginning 
of the taxable year at ii'O end of vvli’cli the inventory method is to be changed. 

153. In view of the fact that Section 13 of the Indian Act is sufficient 
authority for insisting on proper and consistent valuation of stock, we are not 
in favour of introducing any Rules of the kind enacted in the U.S.A. We 
ihink such provi.sioiJs might fetter the discretion now enjoyed bv the Income- 
tax authorities to make exceptions in deserving cases. Thus, when goods are 
damaged by fire, floods or other natural causes, we utuhrstand that it is the 
practice of" Income-tax authorit’es to .sllow the tmder to reduce the value of 
sj^ock to even below the cost or marked, on the view tliat [‘lure is neither cost 
nor market value for damaged goods, their quality having been changed by the 
damage. Again, when there is an increment of the stock as, for instance,, in 
the case of a stock dealer by the i.ssue of bonus shares, although no actual 
expenditure is incurresi on such ircfement the stock including the bonus shares 
are, we think, rightly valued at the average for the total of the original and 
bonus shares. 

1.14. Reference has been made in some replies to the ‘first in first out’ 
method of valuation. When prices fluctuate violently. It becomes difficult 
to ascertain the cost of the individual blocks of purchases during the year. It 
has been, therefore, the practice to assume that the stock firsf. juirchased is 
the one first lold or used and the stock to he inventoried will he that which 
was last acquired. In valuing an inventory on the basis of cost or market, 
whichever is lower, the cost of any item by whichever method it is determined, 
is compared w'ith its market price and the low’cr of the two is used. It has 
been objected bo by some that w‘hen prices are mounting with an inevitable 
drop to follow', such .a system is apt to inflate the, profits for the year. It is 
suggested, therefc»re. tliat “stocks should take into accoimt not only _ pr‘.i-e 
changes but also the change in the volume of stocks and that any appreciation 
lin the value of the original volume s’liould he excluded from profits”. We do 
hint approve of this suggestion, whieh amounts to keeping off the accounts the 
prjfits altribuiahle to the “previous veaT " on the anticipation of a drop in priei-s 
at a future d.ate ('lousulerations like anticipated v.aliie or a “cushion” would, 
a.s we J^e already said, be contrary to the iirincijdes of accounting for the 
purpose in view'. 

155. Some of tlie replies refer to the ‘individual method’ or ‘pick and 
clK«-)6e’ method of stock valuation as distinguished from the Global method’ 
and express a preference to the ‘Individual method’. Thest two methods 
were to a certain extent examined by the Madras High Court in 1948, H 
M L J 525—Referred Case No 33 of 1947, Commissioner of I.T. and K.P.T. 



Madras vs. Messrs. Chari d Ram, Madras. On tbs facts of the case as stated 
by the High Co\irt the method followed by the assessee, a dyestuffs and chemi¬ 
cals dealer, of valuing fhis opening stock and closing stock "was to take the 
average cost or market value, whichever was lower, in respect of each separate 
article of the stock". In the year under consideration, the average cost of 
the opening stock was in respect of all the items lower than the market rate 
and so the assessee valued the opening'stock on the average cost basis. "At 
the time of valuing the closing stock with regard to some of the articles the 
market rate was lower, whereas with regard to the other articles the market rate 
was higher than the average cost. Therefore, the assessee took the average 
cost as the value of iJhe closing stock for those articles of which the cost was 
^wer than the market rate and adopted the market rate for other articles of 
fPhich the market rate was found to be lower than the average cost". The 
Commissioner urged the correct method to be "to arrive at two separate valua¬ 
tions of the closing stock one tfhe aggregate cost price of each of the articles 
and the other the aggregate of the market value of the same articles and to 
idopt the lower of the two averages". The Court held that the method fol- 
"nowed by the assessee was correct, not, however, on the ground that the 
assessee’s method of valuation of stock wrr better than that preferred by the 
Commissioner but on the finding of fact that the assessee had been regularly 
following the .same method as he applied in valuing the closing stock in Che 
year under discussion. There is, hovv’over, the following passage in the last 
but'second paragraph of their judgment, which shows the recognition by the 
learned Judges of the ‘Individual method’:— 


___ ‘‘.There is no provision of law or principle according to which the 

assessee could be compelled to adopt either the average cost for 
all the items or ^he market rate for all the items". 

The method thus permitted is the ‘Individual method’ as against the 

‘Global method’ suggested by the Commissioner of Income-tax. We see no 

strong reason to hold that this decision of the Madras High Court will create 
a 'hardship or that it might work tn the detriTnent of the revenue. We are 
informed that the Departmental view in England also is opposed to the ‘Indi¬ 
vidual method’. Tn other w’ords, the Department would insist that if an 

assessct' prefers the cost or market price basis, whichever is lower, he should 

apply either the cost or market yjrice basis to tfhe w'hole stock and not one 
method to some items of the stock and another to the other items. In Firigg 
Neumann d Co. vs. Commissioners of Inland Revenue (12 Tax Cases 1202), 
Mr. Justice. Dowlatt supported the contention that parts of the- stock may bf' 
valued differently. Section 31 of tlie Australian Act distinctly supports the 
‘Individual method’: “The value of eac'b article of trading stock (not being 

livestock) to bo taken into account at the end of the year of income shall be¬ 

at the option of the taxpayer its cost yiricc or market selling value or tho price 
at which it can be replaced". Begulation 111 of the Eevenue Code of U.S.A. 
prescribes ‘‘Where the inventoi-y is valued upon the basis of cost or market, 
^yhiehever is low'er, the market value of each article at the inventory date shall 
be compared with the cost of the ai-ticle, and the lower of such values shall be 
taken as the inventory value of tho article". Thus, tlio U.S.A. practice also 
favours the individual method. 

® 150. Perhaps, the most iu'portant objection to fflie ‘Individual method’ 

is'the amount of labour that will be in\olv('d in cheeking tho valuation, but any 
valuation to bo checked calls for a coni)).'inson of values of eosf, or maiket iii 
respect of each item, whnt('ver the system of valuation that is employed, in 
a merenntile concern where the stock comprises various articles. Tlio indi¬ 
vidual system wall call for no greater exertion. l^erefore, on the ground of 
labour, there is no advantage in the Global method over the Individual method. 
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157. The other objection to the Individual method of valuation ig on the 
(round that it wiU vitiate the taxable income bj introducing a further cou* 
•esaion by way of precautionary reserve against later losses, \ This argument 
aarries 0ha implication that any departure from cost price is by itself a con* 
•ession to such Eeserve. As it is not proposed, however, to withdraw that 
concession, it cannot be denied that an assessee would be entitled to value hia 
stocks on any one of the three approved methods. The stocks are not one 
inseparable lot, but consist of several items. Each of them was purchased 
individually and would be sold individually. Each item has its own market 
value as well as its own distinctive cost value. Therefore, each item of stock 
is capable of being valued separately and we see no sound reason why this 
should be prevented. * 

158. It has been suggested that rules should be prescribed as under th^(^ 
U.S.A. Revenue Code for valuation of stocks. Our attention has been drawn 
in one of the replies to our Questionnaire to the following summary of the 
instructions in that code:— 

■» 

“(i) Fundamental requirements— 

(a) they must conform to the best accounting practice in trade or 

business; 

(b) they must clearly reflect income. 

(ii) Two inventory valuation bases either of which may be adopted.— 

(a) cost and (b) cost or market value, whichever is lower. 

(Other methods are generally not recognised). 

(iii) In (b), the principle must bo applied to each item of inventory. 

Accordingly, a taxpayer is not permitted to inventory the entire 
stock at cost and also at market value and use the lower of tfce 
two results. 

(iv) Dealirs in securities are allowed a third optional method—market 

only, 

(v) Inventoried goods which are unsaleable ca" unusable in normal trans¬ 

actions because of wear and tear, obsolescence or broken lots, should 
be valued at bona fide sellmg price less cost of selling, i.e., at 
the actual offering of goods during a period ending not later than 
30 days after inventory date. Adjustment of the valuation on 
a reasonable basis, not less than scrap value, is permitted in case 
of unsaleable raw materials or partly finished goods, 

(vt) Inventories at cost: The cost of goods produced by the taxpayer 
after the beginning of tfho year includes (a) cost of raw materials 
and supplies entering into or consumed in production of the pro¬ 
duct, (b) the direct labour expenditures, and (o) indirect expenses, 
incurred in producing goods, including cost of selling or return of 
capital. 

(vfi) The cost of goods purchased during the year means the invoice i' 
price less discount. Cash discounts may be deducted from the 
invoice at the option of the taxpayer, if a constent course 
followed. ^ 

(viii) Where ordinary rules for computing cost cannot be availed of, cost 
may be approximated on reasonable basis in conformity with esta¬ 
blished trade practice. 

(ix) "rtie system of inventory known as the “base stock" method, 
which consists of valuing at a constant price, all the material 
which did not exceed in quantity the normal stock on hand » 
disapproved. 
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(x) Laatt-xn-FirtstrOut Buie. The Lastrin-firat-out rule of inyentorT^ 
merchandise is available to any. taxpayer who uses the method 
(Kmsistently, provided their election of the method is approved 
by the Commissioner.- 


159. An elaborate system built up by rules is made necessary in the U.S.A. 
. Code by the direction contained in section 22 (o) of that Code to the Commie* 
^ sioner to prescribe the basis of valuation. l^ere is no such direction under 
* the Indian Act and we have held that tfhere is no need to introduce it. To 


our mind, the instructions as prescribed in the U.S.A. import nothing new and 
cannot claim to be comprehensive. All the instructions prescribe the rules 
followed generally in commercial accounting. But commercial practice also 

« 'vee latitude to individual traders to make i»d5ustments suited to particuloi' 
i^ditions and circumstances. The elastoity, M^hich has Its obvious advanta- 
!fe in a country \\'liich is still building up its trades and manufactures wiJl be 
lost within the rigid boundaries of prescribed rules. Moreover, the require¬ 
ments of all trades are not similar and to bring all possible permissible variations 

J 'thin the compass of a set of rules is not only difficult but might also open 
e way for disputes. We see, therefore, no need, at least at the present 
stoge, to enforce an elaborate system of rigid rules for stock valuation in this 


country. The Indian Act is already slruiig enough to insist nu correct vnlnn- 
tions being supplied. The rules can only reduce this trength, which we think 

is inadvisable in this country, where modern accountancy training is compara¬ 
tively new and old indigenous accounting methods are strongly entrenched be¬ 
hind tradition and custom. The powers of the Income-tax Officer \mdcr section 


13 are capable, with proper care, of being used to keep watch on the trend of 
accounting methods, and, for this purpose, it will be sufficient, we ^liink, if 
Income-tax Officers are instr\ictod administratively to observe principles some¬ 
what on the lines incoriiorated in the U.S A. "Begulations with variations 
suited to local practico. This mil secure uniformity of prot'ticc and help in 
the gradual training of the trade where necessary. 


L. —Usufructuary Mortgages 


(Questiori 23). 

IGO. The law relating to tfhe taxability of income derived by .a ’ianfruetu!u’\ 
mortgagei' of agricultural land is far from satisfactory. The decision of the 
Privy Council in the Darbhanga case (193.5 T.T.B. 305) was based on the speci¬ 
fic exclusion of “jigricultural income” from the Act, independently of the 
charactoi oi the recipient , But, as pointed out by the Avers Committee, it 
could hardly have been the intention,of flhe framers of the Income-tax Act that 
interest income derived from lending money to land-owners should be exempted. 
Apart frmr: thf- difficulties created by the distribution of subjects between the 
Ceoitre and the Provincial Legislatures, the justification for tlie exemption of 
agricultural income from income-tax was that the land paid land revenue but 
when a mortgagee of land enters iJito possession, he reckons upon realising a 
fair rate of interest on his loan in addition to the land revenue burden. So 
much of his inconio ns represents the iiiferost differs in no material respect 
from any other kind of interest realisation It would he anomalous to make 
Che assessability depend upon whether the mortgagee himself is in possession 
or whether he lenses it back to the mortgagor or leases it to other tcnnntfi. If 
•ny ^ffei*ence is to be made at all, there may be some reason to justify a dis¬ 
tinction between cases where the mortgage deed contains no coiivcnant for pay¬ 
ment of interest and those where there is such a covenant. In the latter case, 
the mortgagee can realise from the mortgagor whatever balance of interest re- 
:nainB after giving credit to the usufruct of the mortgaged land. From this 
ollows that ^he mortgagee’s claim is essentially one for interest and that 
-he transfer of possession is merely a mode of discharging it. We would, 
Aerefore, recommend the adoption of the advice given by the Ayers Committee 
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that the income derived by a usufructuary mortgagee of agricultural land be 
excluded from the definition of “agricultural income” in so far as it represents 
interest payable to him on the mortgage loan. 

161. If the matter is properly appreciated, a provision of the above kind 
should not be held to involve any interference in the Provincial sphere. There 
is in any event no justification for the mortgagee being allowed to escape lia¬ 
bility altogether with neither the Centre nor the Provinces taxing this portion 
of the" income. To allay any fear on the part of the Provinces, the question 
may well fomi the subject of an express agreement between the Centre and 
jthe Provinces. 

H.—Prezaium on Leases 

(Question 24) 

162. nie practice of hiking premia in connection with leases has in recent 
years come so extensively into vogue that it is high time to have definite 
legislative provisions made as to their assessability to income-tax. The exist¬ 
ing law leaves the matter in considerable uncertainty. The reported decisions 
in India relate mainly to the grant of mining leases or of leases by zemindars 
and the language used in some of the decisions is largely coloured by the special 
nature of such transactions. In the t-extbooks and in decisions, a preminn 

is variously described as advance rent, eapitaliswl rent, or as payment made for 
t*he acquisition of the right u.uler the l^jis'*. A difTerenco is sometimes made 
accord’iig as the lease is for a short term or for a long term, the inclination in 
the latter ease being to regard it more ns in the nature of a price. The dis¬ 
cussion of the question whether premium constitutes income or not has often 
been regarded as concluded by the aceountancy point of view. 

iny. There can, however, be little doubt that the payment of premia 
mater.'.ally affects the rate of rent and it is not unfair to assume that the 
premium and the rent together constitute the benefit which the lesso*” get« 
out of the transaction. The tendency in England has been in favour of 
regarding piemium as in the nature of a capital receipt on the one side and 
an iteir. of capital expenditure o.u the other side. The law in Australia has 
definitelv departed from this view and the .\nstralinn Tneome-tax Act, 
made elaborate provisions in sections 28, etc., for the assessment of the 
benefits derived by a lessor from a lease transaction. Whether we require 
all those; luovisions here may he a matter on which difference of opinion is 
pcwsihle; hut we think that premia received in connection with a lease should 
be treated as part of the lessor’s income It has sometimes been said that 
the question i.s not of much consequence from the revenue point of view, 
because if the premium should ho treated as a revenue receipt in the h.ands of 

th.* lessor, it should he allowed as a revenue deduction in favour of the lessee. 

But it is not every lessee who can claim a deduction in respect of rent paid 

by him or of premia yiaid by him. Tt will be material only in respect of 

pumises used for business purposes. Even w’ere it otherwise, the matter 
should be dealt with ns one of principle and not of mere revenue expediency. 

164. If the premium amount is to be regarded as an item of taxable 
receipt, the que.stion arises a.s to the proper wav of bringing it to assessment. 
There are strong reasons against including the whole amount in the assessment^ 
for the vear in which pavTuent; was received, especially if the lease is for a 
term of years. Where the lease is nob for a specified term, it may not be 
wrong to take the whole amount of premium int-e account in the year of- 
receipt, "Whem- the lease is for a stated period, the fairer method will he to* 
distribute it over the period of the lease (see Abbot vs. Davies, 11 T. C. 676), 
thotjgh this may not be the mathematical!v correct method. If the lease is 

tem>insted before the expiry of the term fixed, the halanc-e of the premium 
would hecome chargeable in the year of termination of the lease except where 
it has to be returned to the lessee. The same principles will have to be 
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followed in making a deduction in favour of the lessee in cases in which ha 
may be entitled to a deductico. As the payment of premium is often kept 
secret, we are elsewhere in this report (paragraph 184) recommending that 
the Income-tax Officer should have power to ask for a sworn statement in the 
matter and that an obligation should also be imposed on the lease to report 
the fact of payment of premium to the Income-tax authorities in certain 
circimislances. 


N.—Unclaimed Bidances 

(Question 25) 

105. This question relates to a suggestion that unclaimed and waived 
Burj)luses to the credit of customers, suppliers and employees, to the extent 
they are made up of deductions or allowances preTriously allowed as admissi¬ 
ble cxpeiidilure when determining assessable income may be deemed to be 
“jtro'fils" if they have renniined unpaid for over three years. Some of the 
replies liave overlooked the qualifying words "to the extent they are made 
up of rlediiet’ons or allowances ])reviou6ly a’.lowed as admissible expenditure”. 
Anything in the nature of capital items like customers’ deposits was not 
int(.‘nde<l to :)e touched at all, nor is it the intention of the proposal that any 
emplc^’er nr tiader should be compelled to plead limitation when the person 
« 1 .titled to claim the balance comes forward to make the claim even after the 
f‘xi>iry of the period of limitation. Once these implications are clearly 
nmlcrhtfod, tin* genera’, gist of Ihc replies is in favour of the proposal and we 
recomnip.id accra’dingly. A few of the replies have suggested that such 
items should t>e deemed as jirofits only if ;ind when the employer or trader 
canie-, (la-ni into his profit and loss account. We see, no justification or use 
for this i(st’''ctioi). It seems to be the widespread practice that such items 
are not carried hack into the profit and loss account for long periods. In 
some f(f the iithei rejilies, a suggestion has been made that if the trader or 
employer does not carry them iigo the ]'rofit and loss account within a 
leasonahlc period, he should be c(/;n])o’led to do so to enable them to be 
treated .is assi'ss.able income. There is little difference in substance bi tween 
this suggestion and the jiroposal referred to in the question. It is more a 
matter of accountancy as to which will be the more convenient course. As 
we have iudiretfcl that there is no intention to compel the trader or employer 
to pl^ad liniitafion, \\e d,) not attach much imporance to the point made in 
som,' of the ii-plies that three years mav^nof a’ways be the rule of limitation 
app'ic-nhle (<■ iiartienlar claims. The three ,^ears limit was adopted onlv as a 
convenient verUing rule. It would also he p logical corollary of this rule that 
if and when th< person entitled to these suspense items claims and is paid them, 
they will once again be allowed as admissible deductions in the year of pay¬ 
ment. Some of the rP])lies state fhat this is in fact being done bv the authori¬ 
ties even now; but it will be betti'r to put it on a legal footing as a course 
anthoiized hy the statute or statutory rules, 

166. A point has been raised that under labour legislation, the unclaimed 
wages fund is not the property of the employer and it has aemrdingly been 
doubted whether that fund can be treated as part of the profits of the employer 
for purposes of taxation. We ‘have not been able to find any statutory pro¬ 
vision to the above effect in the existing law; we. only gather that there is a 
Jiroposal to set apart unpaid wages as a separate fund for the benefit of labour. 
If such an enaefroent is actually passed, this recommendation cannot Off course 
applv to such unclaimed funds based apparently on the ambit of that legislation. 
Another point has been raised based apparently on the decision of the Bombay 
High Court in Tejaji Farasrom Kharamwalla y. CommisKioner of Income-tax, 
Bombay (1948 I.T.R. 260) that once a certain sum of money has been set 
apart as expenses of wages payable to labour, it would cease to be taxable 
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even if it has not been actually disbursed. A-ssuming that i^his would be the 
position under the existing law, that cannot stand in the way of legislation to 
a different effect. 

O.—Snperannnatton Fund 

(Question 26) 

167. As objection has been taken in some quarters to the frame of our 
question on this point, as ignoring the distinction between a I’rovident Fund 
and a Superannuation Fund, w^e think it will be useful to state the true nature 
and working of a Superannuation Fund as we conceive it. In broad outlini-, 
the working of a Superannuation Fund is as under;— 

(a) Deductions aYe made from the salaries or wages of the employees 

and are paid over by the employer to the fund; 

(b) The employer contributes a further sum to th(j fund; 

(c) These contributions from employer and employee are invested and 

the ea]iital of the fund consist.'? of the accmiuilalcd cuntiibutunis 
with interest addUious, 

(d) On retirement, at a. specified age or on previous incapacity, the eni 

plovee recenes from the fund a pension, based on the salar^ or 
wage rei'eived by h in during his period of service \v ith the 
employer; 

(e) In the event of an employee d\’ing befoi’e he becomes entitled to 

suiierannnation, his wulmv, children or (le])e.!ident'^ I'ec' ive an 
tumuity according to the rules of the fund. 

Ordinarily the trade or undertaking in connection with wliich the fund is 
established should be. e.arried on in India for iieing e'lgible for recogiiition by 
the Central Board of Revenue; but the Board can make an exception to tins 
rule as a’.so with regard to the return of contributions in certain contingencies. 
For recognition, tlie Trustees of the Fund should a])ply m writing to the 
Income-tax Officer befo'-e the end ol the asse.ssment year for whieh the 
recognition is sought. 

168. The Royal Commis.''.ciii on Incoiiie-lax iin Kughy,id) llkJfl eoinsidei id the 
problem of Superannuation Funds ai'd made certain recommeiuiat.iins. In tin 
event of an employee's contrihutdi ' bring returned to him, the ('ouiniisslon 
recommended that the. employ,ee slioiild jiay income-tax on such conlriliution.' 
“at a compounded rate or at uii average of the rate.-; at uhuh lu‘ w.is liable 
while his contributions were being made. The income arising from the invest¬ 
ments of the funds should also be exempt from ttix, but if intt*rest is jiaid to an 
employee in addition to li's relurne.d eontriluitions mi the happening ct a eon 
tingency other than death, that interest should then be liable to income-tax iji 
the same wa\ as his returned contributions’’. According to the Commission, 
the interest included in the amount payab'e at dealh of tlie conlr'bulor should 
not be taxed because such intere.st would be indistinguishable from the otlicr 
interest of the Fund paid in lump or periodically to Ihe survivors. These .and 
other recommendations of the Commission were incorporated in the I'.K. Fin¬ 
ance Act, 1021. which is the moded on wh'ch the relevant yirovisioiis of the 
Indian Income-tax Act have been framed. Certain clauses of the former Act 
have been copied verbatim in the Indian Act. Thus, clauses (a), (b) and (c) 
of Section 58P of the Indian Act are almost a reproduction of clauses (a), (b) 
and (c) of section 32 (3) of the U.K. Act; the terms of the provisos under the 
reepective sections are also almost identical. 
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Idfi. Althougli t&e ;6oyal dommission'R report was tti^e iil ld2C> and Chap¬ 
ter IX-A which deals with Provident Fund was intaroduced in the Indian Act 
in 1929, the. provis'ons regarding the Superannuation Fund in Chapter IX-B 
were not incorporated in that Act till 1939. The objective both of the Provi¬ 
dent Fluid and the Superannuation Fund being the same viz., to provide for 
retirement benefits to t:mplo;^es, provisions under Chapter IX-A and Chapter 
IX-B are in many respects similar, but there are some points e.g., the treat¬ 
ment of contributions, in which they differ. Thus the contributions by an 
employee to a Provident Fund determine the extent to which the employer 
may contribute to the Provident Fund except for periodical bonuses and other 
contributions of a contingent nature. This restriction is waived only in the 
•case of on employee whose salary does not exceed Its. 600 a year. In the 
case of a Sui)C‘rannuation Fund however, there is no such restriction, the only 
provision on the point being that in 58P (c) which says “the employer in the 
trade or undertaking shall be n contributor to the Fund’’. Contributions bv 
an employee the. Provident Fund are to be a definite proportion of h’s salary 
for that year [68 (c) (1)]. In the case of the Su])fcraunuaition Fund “ordinary 
jinnual contribution” is less definite, and although a fixed amount, it is to be 
computed with reference to ouniing.s (and nut sal.iry as in Ilia case t)f Ibo P V b 
the eontribntions or the number of members of the Fund. Under sect on 
6.S-E of the Indian Act, “the annual accretion in any year to the b.alancc*. at 
the r-redit of an employee participating iii a recognised Provident Fund, shal. 
be. deemed to have been received bv him in that year, and shall be inplydecl 
in b s total ‘income for that year’ and shall, subject to certain l^trk 
about muonntM, be liable to income-tax and super-tax’’ There is nol 

pro\ision affeeiing the treatment of contf'butions to the Superanmui^S^i 
Funds. There is a maximum rate prescribed for inti^resl included in the 

acen luilated balance of an e.ni])l()yee nj to which exemjjtion is adimissible, but 
no such rate is proscribed for Supi'r.Mnnuation Fmals. 

170. Even in the manner of grmitiiig recognition, there is a distinction be¬ 
tween ir Provident Fund and a Su])erannuation Fund. In the case of the 
former, the Fund has to satisfv th.* ('ouimissiouer that it fu’fils not only the 
conditions Tir‘''-cribed liv seet on ,6S-(’ bn*' idsn those in tbn rnl.-s namtioued 

in section 58-L. These rules prescribe the limits for contributions, the type 

of investments to be made, as also conditions inieiuled lo secun lurtiier con¬ 
trol over the recognition aufl administration of Provident Funds. On the. 
<dbei- liand, the Uenlr.d Board of Pevemie, in according recognition to :i 
Superannnat'on Fund, has merely to satisfy itself that the requirements under 
x'c-fion 68-P art' fulfilled. It has been argued under section .6.8-0, the option 
lies with tlu' Cejitra’ Board of Hevenue to accord n cognition to a Superannua¬ 
tion Fund or to refuse it and that in exercising such option the Central Boar.l 
of Peveanie. might insist on certani conditions being observed. This con-;- 
trnetion ’s base.d lo.on tlie word “mav” wbieb j'reet'des th*^ wo^d “a 'enrd” in 
section 68-P are fulfilled. It has been argued that under section 58-0, the option 
is mado to depend on the Ct'ntral Board of Kevemie.’s opm on as to whetlier 
ibo I'kind comjilies with the i-equirements of section .6,S-P. Therefori*. if all 
he requirements of that section are satisfied, it is doubtful if the. U-entr.il 
loard of Ilt'veniu' can refusi' to recognise the Fund. Nor can tlie. power to 
mpose eoudHions regarding the extent of contributions, etc., be iniport-ecl 
through this option. If the legislature intended that the Central Board of 
Revi'.uue should have the power of iirmosing conditions, it would i-rob'.l'lv have 

said so, as i;^ has done in the case of the provisions in reQ>ect of the Provident 

Fund. There is no doubt a reference to conditions in proviso to section 58-P, 
but even those conditions can arise, we think, in respect only of the three 
eventualities mentioned in the proviso and not in other circumstances inde¬ 
pendent of these contingencies. 



171. The great majoritj of the repUea reoeived bj ua to our Queatiomaim 

igree to tne suggostiuii tnat the provisions of the income-tax law m respect 
of Superaninistion Fund should as fur as possible be brought into line with 
those relathig to Provident Fund. Almost the only objection to the proposal 
coin>*8 from the Bengal Chamber of Commerce who think that the difference 
in the method and manner of provision of benefits under the two Funds 
would justify the existing distinctions. We do not think this is wholly so. It 
is, for instance, difficult to see why the power gi\en to the Central Government 
to make rules as in section 58-1/ (2) should not be repeated in the case of the 
Superannuation Funds. This omission is all the more inexplicable in view 
of sub-section,(4) of section 32 of U.K. Finance Act, 1921, on which Act the 
Indian iirovisions are moilelled. Under the English Act, Commissioners 
liave been given power to “make regulations generally for the purpose of 
carrying this section into effect and in particular without prejudice to 

• he genera’ity of the foregoing provisions may by such regulations.(e) 

provide for determining what contributions to a Huperannnation I'und ari' to 
V treated as ordinary annual contributions’’. In the abse.ncc of such rule¬ 
making power, the Central Board of Tievenue ivill have, to accept any contri¬ 
butor! !i;^ “ordinary annual contribution’’ which satisfies the condition that' 
it is a fixovl amount or is computed on a definite basis. Secondly, as the 
annual contribution is related not to salary but to earnings, it may be even 
much as, if not even in excess of. salary. .\lso, as no limits have been 
fix^^in the Act for contributions by an employer and no rules can be pres- 
juarler the existing law restricting such contributions, thi' cm].lover’s 
lut’ons need not bear any relation to the eonployeti’s salary. Fourthly, 
ohgb the Fund will be working in India, there is no provision in the 
nres.'m. Aet fo prevent its investments being made outside the country. We 
think this lack of power to make rules is a serious drawback in thf* scheme 
, )f Superannuation Fnnd.s under the Income-tax Act, of which unfair use 
can be nuade. Thus, if a firm coJivert.s itself into a company and emy>loys 
file quandom partners as managers, thus making them emidoyees. under the 
scheme of Chapter IX-B of the Income-tax Act the Company cau very well 
transfer reg\;larly a large part of its yuxffits to a Suj)erannuation Fund, of 
which th*' managers would be benefieiaries and such contributions wmild be 
exempt from tax. Further, the managers have only to claim commutation of 
their an?iuit/ie.s and through such commutation receive all or tho major part 
of all (ontributions; such commuted amounts would also be exempt from tax 
(vide Commifiifioner of Income-iojr, Bengal v. Fletch(!r- -19.‘17 I T. H. -128). 
I>oubt has been expressed in certain quarters as to the feasibility of svicb 
evasion on tht ground that umler the scheme of Superanmiation Fmul. ‘com^’ 
niutation’ is nod, expressly mentioned. This doubt is repelled by the pro¬ 
viso to Explanation 2 in Section 7 fl) of the Tneom'^-tax Act. where occur the 
words “in lieu of or in commutation of an annuity”. Thig proviso specifi¬ 
cally exemyits such payment from ineome-tax. In Chapter IX-B itself, there 
is a reference to commutation in section 58-'V and we think comimitation is 
not debarred by the words “provison of annuities” as tjaed in section C8-F 
(h) which would include any method of payment, whether periodical or in 
hmiy*. 


172. That evasion can be practised in other ways also is evident from the 
following extract from “TAXATION” of the 27th December 1947:— 


“It has long been common knowledge that the device of utilising bene¬ 
fits arising on retirement as a means of legitimate tax avoidance 
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heus been becoming increasingly popular. In the main there: 
were two ways of reducing tax liability. They were as follows:— 
1. Company A. engages a senior official somewhat late in life andi 
pays him a comparatively low salary but at the same time fives 
him an agreeuient under which he will, after only a few years’ 
service, receive a pension of substantial proportions. By spread¬ 
ing his remuneration over a longer period in this way the higher 
rates of sur-tax were avoided. 

2. Qompany B. effects, on the life of aay its managing director, an en-> 

dowinent assurance policy for a substantial sum and pays the 
premiums. Under the terms of the contract the managing 
director, or his estate, is entitled to the sum assured only if he 
is still in the service of the company when the benefit becomes- 
payable. The company could treat the premium as an expense 
for tax purposes but because there was a contingency on which 
the sum assured did not accrue to the managing director or his 
estate, the premium could not be treated as part of his taxable 
income. Neverthless if, and when, he did receive the benefit 
it was not taxable in his hands.” 

In America also, it would appear that it was the practice for some closely 
held and closely controlled corporations to distribute profits in the guise of 
pensions where the coiporation would have distributed the profits direct to 
the officers concerned were it not for the tax advantages gained, by resort to 
the pension trust plan. To avoid such practices, one of the suggestions made 
was t-o impose a restriction as to the amount of pension, which can,be thus 
declared exempli. But, whatever the remedy ma\' he, it seems to be nnnre- 
eiated that a pension trust should not be permitted to be converted into 
device for paying additional salaries or dividends. 

173. If ioojiholes in the English Act could he used for tax evasion in 
England, in spite of the powers given to the Commissioners under sub-sec¬ 
tion (4) of section 32 of the U.K. Finance Act of 1021, the danger of such 
evasion is greater in India, where even such rule-malting powers do not exist. 
We think that the provisions of the Indian Act with respect to Superannuation 
Funds need to be amplified and a general pow'er must be given to the Central 
Board of Itevemie to make rules or regulations as has been given to the Com¬ 
missioners in U. K under section 32 of the Fin.ance Act of 1021. W^e fur¬ 
ther suggest that jirovisiou shoii.d he made in tJif- Act itself similar to the 
following regulation 8 of S. A. Fund under the U.K. Act (as amended in 
1931), as an exception to proviso to explanation 2 of sub-section (1) of section: 
7 of the Indian Income-tax Act:— 

‘‘Where any contributions (including interest on contributions if any) 
are repaid to an employed person during his life time or where a 
lump sum is paid in commutation of or in lieu of an annuity, 
income-tax on the amount so repaid or paid shall, except in the 
case of an employed person whose employment was carried on- 
abroad, and in the case of a person 'who is the widow, child or- 
dependent of an emp.oyed. person, whose employment was carried" 
on abroad, be paid by the trustees of the fund who shall make- 
such payment at the rate of one-fourth the standard rate- in- 
force for the year in which the repayment or payment is made- 
and the said tax shall be a debt due from the trustees of the- 
fund to the Crown and recoverable accordingly. ” 

The rate of tax in the above quotation would, of course, have to be suitablv' 
adjusted to Indian conditions. ^ 



174. We have suggeBted that the ameudxneni should be effected by a 
■provision in the Act itself for two reasons:— 

(i) As a rule cannot override the provision in the Act, the provision cannot 
tbe introduced by a rule as any such rule being repugnant to proviso to section 
'7 (1) will be ultra vires. 

(ii) Even if the proviso to section 7 (1) were amended by deletion of the 
reference to commutation, etc., it is possible in view of the Privy CouncU 
decisions (in Commissioner of Income-toz, Bengal vs. Shaw Wallace if Co .— 

'Cl. T. C. 178—and Commissioner of Income-tax, Madras v. Fletcher —1937 
l.T.K. 428) that in the absouoe of an express provision to the contrary, com- 
tiiutea ainounte will be held »s capital receipts in the hands of the recipieni 
and therefore exempt. We do not think that in taxing the commutation amount 
Huy violence will be done to the principles ot taxation. Firstly, the receipt is 
tn ettect a return ot tlie amounts exeinjited in the past to the assessee under 
section 15, and, secondly, the payment is in essence an advance payment in 
lump of future annual taxable income At what rate tiiis tax should be paid 
would, no doubt, depend on the circumstances of each case. 

175. Of the tiuoe suggestions on which views were called for under the 
Leading ‘Superannuation Euud’ in the Quebtioiinaire, the first merely pro¬ 
poses to restrict the maximum limit to which contributions by employee and 
employer may he made. Under section 15, an emph'>ee gets an exemption 
from tax up to one-sixth of his total income which is 16-2/3 per cent. The 
proposed limit of 25 per cent being 1^ times the exempt d limit should leave 
a sufficient margin for individiia’ zeal for thrift, and will also restrict the 
chanets of abuse, referred to above. Under the U. K. Tteguhitions, the 
employer's contributions (including any voluntary additional contributions) are 
not t ) exceed 15 per cent of salary in the case of an individual. We recom¬ 
mend that suitable aineiidmenTs be made in the Indian Act, incorporating 
the chances above proposed in (’haj)ter IX-B. 

176. The first jiart of the seoo.id suggestion is virtually included in section 
58-B acenrdmg to v\hich the eonlribution is “treated I'oi all purposes of the 
Act as if It vver'* a sum to which the provisions of sectic/.i 15 apply’’. If there 
he any doubi on tbi^ point, it may lie removed by suitable amendment to 
make the ine.uiing ci< arer Th.e second part of the suggefrtion seeks to bring 
the treatment of accretions to the Suji‘rannuation Fu id into line with those 
to the Uruvid'uit Fund. If given effect to, we think ihe jiroposal will intro¬ 
duce a ‘■eriovis difficulty in its adminUtratiou. Tf a contributor lives to enjoy 
ai. anmiity under the terms of the c iiitracl, all interest earned on the contri¬ 
butions will be a part of the annuity payments which he will be receiving from 
the Fund, and as the taxed p‘>rtion will not be disfiiiguishahle in sneli pay¬ 
ments from the untaxed one, it is likely to suffer iouble taxation. On the 
other hand, the chances of high rates of interest being realised on Trustee 
s,.‘curities are slight; and as it is also proposed that restrictions be ])laced on 
Uie fyiie of investments to be allowed to Sujierannuation Funds, tlie possibi¬ 
lities of other investmcins being resorted to are rare. No misuse is, Iherefcre, 
likely to occur in the present circumstances W’o do not, therefore, tnalte any 
recommendation in respect of the second part of the second suggestion con¬ 
tained in the question. 

177. The main opposition is to the third suggestion. Two arguments that 
lend strength to this opposition are:-that the employee may or may not 
actually receive either any benefit or the full benefit accruing from the contri¬ 
butions to the Fund, and that as the contribution is made by the employer 
to the Fund as a whole, no part of such contribution can be earmarked a.s 
the income of a contributing employee ih any year and from year to year. 
T^n the case of Provident Fund contributions, on the contrary, the employer 
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contributes specifically to the account of the employee proportionately to the 
employee’s contribution and the whole of such aooreti<ms eventually is reoeived 
by the employee or, on his death, by his survivors. We think there is 
considerable force in these arguments and we agree that provision similu to 
that in section 58-E would be difficult to work in connection with a Superannua¬ 
tion Fund, liecently, the U.K. authorities appear to have reviewed the 
position with regard to taxation of provision,of retirement benefits to employees. 
As a result of such review, certain amendments were introduced by the Fin¬ 
ance Act of 1947, particularly sections 19 (1) and 20 (3) of that Act. The 
words of section 19 (1) might lend themselves to the construction that any 
sums paid by a body coqwrate with a view to the provision of the retirement 
benefits for a director or employee are taxable as his income during the year 
of such payment, in respect of which, under section 20 (3), the director or 
eni])loyee will b(' able to claim relief if the benefit ultimately does not accrue 
to him or is not likely to accrue to him. But a statutory superannuation 
scheme is specifically excluded from the operation of section 19 (1) as also 
p’Djmento made to a Siiperannuation Fund approved by the Commissioners. 
We agree, therefore, that it would be - inequitable to extend the provisions of 
seiiticn 58-Fj to Superannuation Funds. In taking this view, we are referring 
only to the kind of Superannuation Fund which, appears to us, is contem¬ 
plated in the scheme in Chapter IX-B of the Act. That scheme does not 
include the other methods of providing superannuation benefits such as are- 
provided through Life assurance. This kind of provision is made principally 
by small employers and other employers, who wish to save themselves the 
trouble of managing a trust fund. The employers thereunder make premium 
payments to Insurance Companies to secure an endowment insurance policy 
or recurring annuities to their employees according to last salary or average 
salary earned by these employees. The insurance is in some instances made 
for a group of employees as a whole or for individual employees. If such 
schemes are at all to be considered, we would suggest that the benefits being 
capable of being traced to individual employees, the contributions might be 
included in their incomes on the lines of section 58-E and that relief should 
be granted in respect of such contributions under section 15 to the extent the 
employee would be entitled to, if the contributions were life assurance premium 
payments made by the employee direct. 

178. In a communication addressed to us, Messrs. Burmah Shell Oil 
Storage and Distributing Co. of India, Ltd., suggest that amendments may 

be made to sections 58-C and 58-G of the Income-tax Act so as to make it 

possible for employees who had retired from their service and of companies 
which maintain a Provident Fund to retain the benefit of the Fund after re¬ 
tirement. The proposal in effect is as follows:— 

"It should be optional for trustees of Provident Funds recognised vinder 
the Indian Income-tax Act:— 

(i) to retain as deposits in the Fund subject to withdraw’al on demand' 

in whole or in part sums due to members who have retired from 

employment, 

(ii) to credit or pay the depositors interests at the average rate of 

interest earned during the year by the Fund, 

(iii) to deduct income-tax at the highest rates on sums paid or credited 

under (ii) above and to give a certificate to the depositor showing 
the interest credited or paid to him and the income-tax deductetf 
therefrom, and 

(iv) to pay to Qovemmont the income-tax deducted under (iii)'’. 
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This is proposed to be achieved by adding to clause (d) of section 58-G (i) 
ta proviso as under: — 

"Provided, however, the Fund may also consist of the accumulated 
balances due to any member of the Fund who has ceased to be 
employed and of interest, simple or compound, in respect of such 
balances where such balances are retained in the Fund in accord- 
unco with clause (g) hereof’ 

«nd by adding to clause (g) of section 58-C (i) the following words: — 

“Except where, at the request of,the employee, the whole or any part 
of the balance due to him is retained in the Fund to be drawn 
by him on demand’’. 

The object of the request has been stated to be two-fold: Firstly, that the 
aubscriber’s balance may earn a reasonable rate of interest from investment 
in gilt-edged securities without any effort on the part of the member and, 
«econdly, to avoid the risk of loss of capital. It was pointed out by us to 
the company in reply to their letter that, as these retired officers would not 
be getting any salary from the company and would have no employer as such, 
the amount of one-sixth of the salary mentioned in section 58-F would be nil 
and, therefore, the total interest receivable on the balances retained with the 
Fund would be taxable in the members’ hands. Thus, the request they made 
would give no exemption from tax on the interest earned. The company 
nccepted this position On fliia undertaking we are in symi)athy with the 
■company's ])roposal and, .as the object seems to be honestly and straight¬ 
forwardly to give certain facilities for protecting the hard-earned savings of a 
certain class of employees from being frittered away or lost in indiscreet invest- 
ment-^, we think that suitable amendments may be made on the lines suggested^ 
above and also in the definition of the word “employee’’ in Chapter IX-A of 
the Ircome-tax Act. 

P.—SUPER-TAX ON ASSOCIATIONS 

(Question 27) 

179. The point raised by this question is perhaps not of much consequence 
from the revenue point of view as the occasions for any escape of revenue on 
■account of the defect referred to in the question cannot be many. What i.s 
now tlie second provi.so to section uu of the Income-tax Act has come down 
from the previous law where it was the only proviso to section 55 of the 
Income-tax Act of 1922. The problem to which the question relates arises 
in the following manner; Unlike a registered firm, .an unregistered firm oi 
association of ja-r.sons m.ay be subjected to a single assessment as a body and 
not individually on its members. This single assessment may be both in 
■respect of income-tax and of super-tax. The individual members of such 
association.s will also lie subjected to super-tax under the main provision of 
-section 55 in resjiect of sucli portion of the Association’s income ns they may 
receive, provided that their total income is above the super tax minimum. 
Conceivably this may result in a double levy of super-tax on the same ineome. 

To avoid this, the proviso in question enacted that where the profits and gains 
of an unregistered firm or other n.ssociation of persons not bcing^ti dbinpany 
have been as.sessed to snper-tnx, super-tax shall not be payable by a partner 
of the firm or a member of the association, as the case may be, in respect 
of the amount of such profits and gains as is proportionate to his share. In 
the practical operation of this proviso, a situation like the following may 
arise: An as.sociation may have an ificome of Rs. 30,000 out of which super¬ 
tax will be paid on Rs". 5,000. A., one of its five membess, may have his own 
individual income of Rs. 30,000. His share nut of the. Assoointion’s ineome 
w’ill be Rs. 6,000, making a total income for him of Rs. 36,000. Under the 
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provision of section 55, he will be liable to pay super-tax on Bs. 36,000 
tninuo Ks. 25,000, i.e., Bs. 11,000. But, as the result of the j»roviso, his 
whole share of the Association’s income, viz., Be. 6,000, is excluded from 
sui»er-tax and he will pay super-tax only on Hs. 5,000, though his share of 
the Association income which suffetd super-tax was only Bs. 1,000 i.e , 
one-fifth of Ks. 5,000. It is to this lacuna that the question refers. We are 
not satisfied that this was intentional. The principle that the same income 
should not be subjected to super-tax twice is right; but, on the facts above 
stated, only Bs. 1,000 of the share pertaining to A has suffered super-tax as 
part of the Association’s income, whereas his whole share is excluded from 
super»tax by the proviso. This result may be avoided if the second proviso 
to section 55 is recast so as to make A liable to super-tax in the ordinary 
course but giving him credit on the analogy of section 49-B for the super-tax 
pain by the Association in respect of his share of the Association’s income. 

180. Some of the replies have pointed out that the above situation would 
not arise if the categories of unregistered firms and associations were altoge¬ 
ther abolished and all assessments made on the individual members thereof; 
but, for the reasons w'hich we have already explained in j)aragraphs 90 to 99^ 
this is not practicable. 

Q.—Avoidance and Evasion 

(Questions 33 to 87) 

181. Of the five questions grouped under this head, question No. 33 has 

aiready bi>e \ dealt with (see paragraph 47 supra). Qnestioii 34 has become 
necessary mainly by reason of the fact that sub-section of section 16 is in 
terms limited to income formally accruing to the wife or minor child of an 
assessee. ’i’hc provision is capable of being defeated by transfers in favour 
of Ollier near relatives; and instances have, indeed come to our notice of 
attcmpled transfers in favour of grand-children and illegitfimate children. 

'Ihough tin* question also refers to section 16 (l)(c), no instances of attempts 
to get rouiul that provision have been brought to our notice and we do not, 
therefore, say anything about it. Many of the replies remind us that it U 
a (' iniiioii practice in this country to make presents to young relatives on 
'.arM)u,s auspicious occasions and that there is no justHieation for condemning 
or I'i tempting to cheek such pr.acticeB or throwing doubts on the validity of 
genuine transfers in favour of such near lelatives. Ihis criticism proceeds on 
a misajipri'liension of the purpose of the question. Like section 10 (3) itself, 
the question assumes that us between the transferor and the transferee, the 
rransfer is operative and is not a nominal or fictitious transaction. The justi¬ 
fication of the provision in section 10(3), even as it stands, is that a person 
who attempts to ]»rovide by way of capital transfer for the maintenance or 
convenience and comforts of a person whom he is otherwise likely to have 
inainlaincd or provided for out of his own income should not, by reason of 
such ail arrangement, escape liability to income-tax in respect of income 
which, hut for such capital tran-sfer, would have been received by him and then 
disbursed for the maintenance or advantage of the relative or dependant. This 
reasoning.ajipiies not merely to transfers in favour of one’s wife or irdiior child 
but equally to transfers in favour of persons standing in a similar position, 
jairticularly one’s grand-children and illegitimate cbildron. The correspond¬ 
ing provision of the English law includes step-child and illegitimate child 
within the meaning of the term “child”. In view of English ways of life, 
it was jirobably considered unnecessary to include grand-children in the cate¬ 
gory. TTnder Indian conditions, it wall be-safer to include gi-and-children as 
well. It cannot be said to be bevonH doubt whether child will include an 
adopted son in this context. It will, therefore, be better to include an adopt¬ 
ed son also specifically. . The same reasoning will apply to foster-child, esjie- 

I daily in Mahnmedan families. We therefore recommend that an explanation 
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maj be added to section 16, sub-seotion (3), to the effect that for the purpose 
of that sub-eeotion, the word “child” shall include adopted o^d, foster* 
child, step-child, illcgitiznste child and grandrohild. 

182. The case of nephews who are also referred to in the question stands 
cn a slightly different footing because the rationale of the provision in section 
16 (3) may not strictly apply to them. We have, however, come across 
uistances in which dispositions of the kind referred to in Coinutisaioners of 
Inland iiecenue v. Clarkeaon-Webb. (Law Beports 1933—I. K.B. 607) had 
been made in this country, i.e., each of two brothers making similar settle¬ 
ments in favour of the minor child of the other brother. In the English case, 
Finlay J. was prepared to ignore the form of the traftsaction and hold that 
the case fell under section 20, sub-section (1) (o) of the English Finance Act, 
1922, which, in substance, resembles section 16 (3) of the Indian Income-tax 
.4ct. The learned Judge admitted that the case was not free from difficulty 
and it is not easy to say what view would be taken if a similar case should 
come up before the courts in India. We notice that this point was raised 
during the debates before the legislature in connection with section 16, sub¬ 
section (3), but no provision was made for it. So far, arrangements of this- 

I kind have not come up before the courts in this country and it may be pre^ 
slimed that they are not frequent. It is for the Government to consider 
whether any specific provision should be made in respect of this class of cases. 

183. The second point referred to in question 34 has become important in 
view of two decisions of the Bombay High Court {(''ambatta’s' caac 1946— 
I.T.R. 748—and in re Shri Shakti Milla Ltd. —1948 I.T.R, 187). These deci¬ 
sions have laid str^s on the fact that under the Companies Act, the person* 
entitled to a dividend is only the registered shareholder and not a mere bene¬ 
ficial owner. Where Shares stood in the name of husband and wife, it wa.s 
held (in one of the cases) to follow from the above principle that they should 
be assessed as an "association” in respect of dividends thereon deemed to be 
distributed under section 23-A of the Income-tax Act. Though the decisions 

themselves did not relate to any question under section 16(3)—and in fact 

the judgment in the first case specifically saved the operation of section 16(3)— 
the reasoning is calculated to limit the operation of the principle underlying 
section 16, sub-section (3) considerably. We doubt if section 16(3)(a)(iii) and 
(iv) or even section 16(3)(b) can in terms be held applicable to a ca.se where 
a person pays consideration to the owner of certain shares and gets them 
transferred in the joint names of himself and his wife, or himself and his 
minor child, or of his wife and his minor child. It therefore seems to us 
desirable to make express provision in respect of shares standing jointly in 
the name of a person and his wife or a person .^nd his minor child. The 
appropriate provision will be that where the wife or child became entitled to 

an interest in the shares without any contribution, direct or indirect, by oi^ 

from the estate of the other joint holder (being the husband or ancestor), each 
of the joint-holders must be assessed separately in respect of the dividend in 
pre^rtion to their beneficial interest in the shares. In other cases, their share 
of the dividend should also be treated as part of the income of the husband 
or ancestor, as the cose may be. We may have some more observations to 
make on the taxation of income from dividents when dealing with question 36. 

184. Question 35 was posed on the assumption that if the transfer is to be 
ignored for the assessment of the income, it would be logical to ignore it even 
for the purposes of the recovery of the tax so assessed. There is, however, 
a danger that this may indirectly-affect the title or interests of the transferee , 
and may, in the event of subsequent disputes between the transferor and the 
transferee, place in the hands of the transferor the power to put the trans¬ 
feree fo harm or trouble. We do not, therefore, think it right to recomnienff 
a provision on the lines suggested in the question. An alternative provision,. 
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however, seems worth considering. The use of the word “shall’’ in section 16, 
sub section (3), would probably preclude the Inceme-tax authorities from 
treating the income referred to in the sub-scetion as the income of the wife or 
minor child. If by reason of events subsequent to the transfer, the husband 
or ancestor should lose his properties, there is no justifiable reason why the 
income accruing to the wife or minor child should not be independently assessed 
in the hands of the wife or minor child, as ex hijpotkesi the property or in¬ 
terest yielding the income is theirs. In this view, it may be legitimate to 
provide that if the tax in respect of the income of the wife or minor child 
cannot be recovered from the husband or the ancestor, as the case may be, 
the income may be independently taxed as that of the wife or minor child and 
the tax so fixed'niay be recovered from their property including the trans¬ 
ferred property. The corresponding provision in the English law goes further 
and recognises the ultimate liability of the transferee by declaring the trans¬ 
feror’s right to reimburse himself from the transferee’s estate (section 20 (2) of 
the English Finance Act, 1922). 

185. Question 36 was framed in the terms in which it runs because we 
felt that it was not within our province to deal with the question of the right 
or the wrong of the practice of blank transfers of shares and securities. We are 
only concerned with the repercussions of the practice on income-tax administra 
tion. V/here neither the transferor nor the transferee will reveal the fact of 
the transfer and the Income-tax Officers docs not become aware of the 
transfer, the assessment in respect of the dividend or interest must continue 
to bt' made on the registered holder. Where the fact of a transfer is disputed, 
the matter will have to be determined by the Income-tax Officer like any other 
question of fact. The only matter that the law can provide for is as to the 
course to be adopted by the Income-tax Officer when he finds that there has 
,in fact been a transfer but that the shares have not been registered in the 
name of the real transferee. Independently of any question of registration, 
the obviously fair course, wherever the registered holder is not or has ceased 
to be the beneficial owner will be to treat the transferor or registered holder 
as a bare trustee and the real transferee as the beneficial owner and it will 
follow on general principles that the dividend or interest on the transferred 
shares or securities must be assessed as part of the income of the transferee 
or real owner except where the transfer itself is ex-dividend [see Calico Printers’ 
Associaiion v. Commissioner of Income-tax, Madras —(1948) 2 M.L.J. 536]. 
It is not clear whethi'r the reasoning of the Bombay judgments referred to in 
paragraph 183 supra will preclude the adoption of this course. In any event, 
the stress there laid on the technical significance of the word “dividend” 
may give rise to administrative difficulties in giving effect to sections 16(2), 
18(5), 20 and 49-B which specifically refer to “dividend”. For instance, it 
will be an anomalous situation if the unregistered transferee of shares can be 
assessed as beneficial owner, but he cannot claim refund or credit under section 
i9-B because he did not draw the dividend as such. A question may also 
arise whether the shares even though not registered in the beneficial owner’s 
name may be sold for realization of income-tax due from the beneficial owner. 
It seems desirable to make specific provision in respect of these matters. To 
this end, a clause may be inserted in the definition section to the following 
effect: — 

‘Shareholder’ is the person beneficially entitled for the time being to 
the share or to the dividend payable in respect thereof.” 

186. In paragraph 183 supra, we have referred to the Bombay judgment 
wherein it was held that if shares stand in the name of two or more persons, 
they may have to be assessed as an associatioit, so far at any rate as an assess¬ 
ment under section 23-A was concerned. The reasoning of the judgment may 
have a wider application as well. The anomalous consequences of ^is method 
of assessment were pointed out-by the Ayers Committee in Chapter IH, section 
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4 of their Beport. They said “Consider the case of a man with a salary of 
Ks. 12,000, he and his wife receiving Es. 1,600 from investments in their 
joint names. In th.s case the husband and wife being treated as an “associa¬ 
tion of individuals , a shareholder can claina refund of the whole tax appro¬ 
priate^ ^to the dividend although the husband’s rate of tax is one anna in the 
rupee” (as the law then stood). The anomalies will be even greater under the 
presejit law. The case of iiusbaud and wife has no doubt been provided for in 
section 16(3), but take any other case of two or more persons purchasing or 
holding shares jointly or even inheriting them. If certainly could not have 
been the intention of the law that there should be a separate assessment on 
them as an association, while there may be Individual assessments in respect 
of their other income, and as section 23(;'))(b) deals Oidy with unregistered firms 
and not with associations (other than firms) the share of (he dividend received 
by each member of this grovip cannot be aggregated with the individual income ^ 
for purposes of income-tax (though this may be done for the purpose of super¬ 
tax unless the association has itself suffered super-tax). It is to avoid such 
anomalies that section 9(3) was, on the recommendation of the Ayers Com¬ 
mittee, added in 1939. The sub-section runs as follows; — 

“Where the property is owned by two or more persons and their respec¬ 
tive shares are definite and ascertainable, such persons shall-not 
in respect of such property be assessed as an association of persons, 
but the share of each such person in the, iiicome from the propeity 
as computed in accordance with this section shall be included in 
his total income.’’ 

In the illustrations above given, the persons in whose joint names the shares 
may stand will hold them as co-owners and the principle of section 9(3) must 
be applicable to them. But, as has happened in a few other Instances, this 
principle was not la.d down in the Act as a general princiy)le applicable to 
various kinds of income, but was added as part of section 9 which relates only 
to assessments of income from property. Income from dividends is assessed 
not as income from property but as income from “other sources’’. It seems, 
therefore, necessary to remove sub-section (3) of section 9 from its present 
place and eriact it as an independent provision applicable to all kinds of imome. 

To make the statement of the law complete, it may be necessary to add two 
more provisions on the following lines: W^here shares in companies stand 
registered in the name of more than one person, they shall be deemed to be 
held by them as co-owners and the income derived by them by way of dividends 
on such shares shall, subject to the provisions of section 16, be assessed In the 
manner indicated in what is now section 9(3). As section 9(3) requires the 
respective shares to be definite and ascertainable, another clause to the follow¬ 
ing effect will be necessary: In the absence of evidence as to the respective 
beneficial interests of persons in whose name shares may iointly stand, they 
shall be presumed to be entitled to equal shares therein. To enable the Income- 
tax authorities to obtain information as to the beneficial ownership of shares 
not merely for the purposes discussed under question 36 but also for many of 
the purposes dealt with under the head “Private Companies’’, it seems neces¬ 
sary to insert in section 38 a provision similar to rule 11 of the First Schedule 
to the English Finance Act, 1922. The rule runs as follows; — 

“Any person in whose name any shares of a company are registered 
shall, if required by notice in writing. * * * * state whether or 
not he is the beneficial owner of those shares and if not the bene- < 
ficial owner of those shares or any of them, shall furnish the name 
and address of the person or persons on whose behalf the shares 
are registered in his name.” ^ 

The English rule goes on to enact a penalty for non-compliance, but that part 
of the rule need not be reproduced here as section 51(c) will attach the y)enalty 
once the provision is inserted in section 38. If, however, it is preferred that 
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instead of a prosecution under section 51, the Income-tax Officer should have 
himself the power to impose a penalty, provision may be made accordingly. 
The Eiiglish rule provides that the defaulter shall be liable to a penalty of 
twice the amount of super-tax that would be chargeable at the highest rate in 
respect of the amount of the income apportioned to such shares. 

187. The second part of question 3*6 is covered by the above remarks and 
it is not necessary to say anything more about it. But in* the first piirt itself, 
there are two more possibilities referred to, namely, attempts at cone<^aling 
profits made in share dealings and at claiming genuine or fictitious losses while 
concealing profits. These are questions of fact on which no general observations 
or suggestions can be usefully made. Some help in dealing with them may 
be provided by law if the suggestion that we have made in paragra})h 184 
supra is acceptfed, namely, that brokers may be subjected to an obligation to 
give information to the Income-tax authorities in certain circumstances. 


188. Question No. 37 was framed in the light of a suggestion made apparent¬ 
ly with reference to the wide terms of section 20(6) of the Australian Act which 
includes in an employee’s assessable income all benefits allowed to him whethel 
the benefits had come “in money, goods, land, meals, sustenance, the use of 
premises or otherwise’’. The Indian Legislature has not strictly followed the 
test laid down by the House of Lords in Tennant v. Smith (L.R. 1892 A.O. 
150) that the advantage must be capable of being turned into money before it 
can be assessed as part of. one’s income In any view, so much of any allow¬ 
ance as falls within the ti'rms of section 4(8)(vi) will of course be exempted. 
Section 7(1) inchules “perquisites or profits’’ in the definition of “salaries”. 
It cannot be said that some of the items sfweified in que.slion 37 may not be 
comprised within the scope of the expression “perquisites or profits”. In 
Income-tax Commissioner u. Rev. J. C. Manry (1942 I.T.E. 205), the Allaha¬ 
bad High Court held that allowances paid by a Mission to one of its en.-ployees 
for the education of Ins children would be compiised wthin the expression 
“perquisites or profits”. M.iny of the replies to our Questionnaire stated that 
there is little evidence of any serious attempts at avoidance of taxation by resort 
to the ways mentioned in this question. They also expressed an apprehension 
that any attempt to cast the net of taxation wide with a view to include such 
cases may be hard upon poor employees who may be kindly treated by their 
employers. As the meaning of the expression “perquisites or profits” in section 
7 has not so far been crystalised or unduly restricted by decisions, it seems to 
us that no special provision need be made for the present to meet cases of the 
kind referred to in this question. 


B.—Bankruptcy and Winding up 

(Questions 39 and 40) 

189. Question 39 raises a point of s\ihstantive law and q\iestion 40 one 
mainly of procedure. When a person becomes bankrupt, the I'.ankruptcy Law 
(section 49 of the Presidency-towns Insolvency Act and section 61 of tKa 
proviheial Insolvency Act) provides tha+ all debts due to the Crown 
shall be paid in priority to all other debts except the claims specified 
in clauses (b) and (c) of section 49 of the Presidency-towns Insolvency 
Act and clause, (b) of section 61 of the Provincial Insolvency Act, which alone 
shall rank pari passu with debts due to the Crown. It is not our intention to 
recommend any change in this part of the law, though it may be noted that 
under the English Bankruptcy Act, the priority is more limited. When a 
company goes into liquidation,'the Indian law substantially follows the English 
law; and only a limited provision for prioritv is made in respect of revenue, 
taxes etc., because prioritv is allowpd only for so much as was due from the 
company on the dates specified m sub-aectiou (5) of section 230 and has become 
due and payable within the 12 months next Indore those dates (see the con- 
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cludiug words of section 230(]}(a) of tile Indian Companies Act). The items 
of debts entitled to rank part passu with Ciown debts are larger in number 
under the Companies Act, but it was not ovir intention to raise any question 
■in relation thereto. In the present state of arrears in Income-tax assessment, 
the words above quoted from section 230(l)(a), imposing a time limit, are 
likely to embarrass the administration seriously. 

1^. InOovernor-General v. Shiromani Sugar Mills Ltd. (1946 I.T.R. 248), 
the Federal Court held that no general priority can be claimed in respect of tax 
due in wdnding up jiroceedings, on the basis of iiie prerogative right giving 
priority to CroVtn debts generally and that the priority admissible is 
only that allowed by section 230 of the Indian Companies Act. With 
reference to the time limit, the facts of that case may be noted to 
see how the claim of the Income-ta? Department is likely to be affected in ^ 
practice by section 230. The dates indicated in section 230, sub-section (5), 
are (a) in the^ case of a company ordered to be wound up compulsorily, which 
had not previously commenced to be wound up voluntarily, the date of the 
winding up order, and (b) in any other case, the date of the commencement 
of the winding up. In the Shiromani Sugar Mills case, the assessment related 
to profits alleged to have been made in the year ending 31st May 1940. The 
assessment year \\a.s therefore 1941-42, but the order of assessment was made 
only in February 1943. A petition to wind up the company had been presented 
on 26th November 1941, a provisional liquidator had been appointed on 7th 
December 1941 and a winding up order had been made by the High Court on 
17th April 1942. The Court held on the above facts that the. tax was not 
due from the company on the date of the winding up order and that therefore 
even the limited priority permitted by section 230(1) could not be claimed 
in respect of it. In Durga Prasad v. Secretary of State (1945 I.T.R. 285 at 
p. 289), the Privy Council observed that income-tax is due “when demand is 
nade under section 29 and section 45; it then becomes a debt due to the 
Irown’’. In Secretary of State v. Official Assignee (1937 I.T.R. 677), the 
Judicial Commissioner’s Court of Sind held that even income-tax not assessed 
on the date of the adjudication order would be entitled lo priority under section 
49(1) of the Presidency-towns Insolvency Act; in support of this view, the 
observations of Mellish L. J. Exp. Kemp L.R. 9. ch. App. 383 were relied on. 
We do not pause to consider the correctness of the Sind decision under the 
Insolvency Act; the language of the Companies Act will not permit of any 
such construction. Mellish L.J. emphasised that before a debt can be said 
to be due, a sum certain must have become due and though not presently 
naynble, it must be payable in all events. According to the dictum of the 
Privy Council and the decision of the Federal Court above referred to, income- 
IX Cannot be said to be due before assessment. As income-tax is payable out 
of the profits, it may be said that there is justification for the rule, long recog¬ 
nised in England, that priority should be given only in reeppet of one year’s 
tax. But, under the corresponding provision of the English Law (section 264 
(4) (a) of the Companies Act), the difference in language would seem to-.allow 
preferential payment of one year’s assessment if assessed for a period ai?terioi 
to the wdnding up, notwithstanding that the assessment is not made unUl aflei 
he winding up. (See Gowers vs. Walker —L.aw Reports 1930 1 Chancery 262). 
;t seems to us that the language of section 230. sub-section (1), of the ludiar 
Companies Act should be amended at least to the extent of making the same 
view poss.ble in India. Whether the period for which priority could be claimed 
can reasonably be extended to more than one year, is a matter on which there 
is room for difference of opinion. Such a situation can no doubt be avoided 
if the Income-tax authorities will be prompt in the assessment and realization 
of the tax, but we have got to take the Department,,with all its linptations and 
it will be too much to ask that special attention should be given to company 
cases merely on the contingency of a possible liquidation supervening. 
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191. It will be desirable also to make express provision for tax leviable 
respect of profits (if any) earned after the commencement of the winding up or 
bankruptcy. In in re Beni Felkai Mining Co. Ltd. (1984 1 Chancery- 406) it 
was held that payrnent oi the tax in such circumstances can be directed by the 
Court to be made in its discretion as part of the “costs, charges and expenses 
of the liquidation” and that the question of priority also was within the Court’s 
discretion. W.hat exactly will be the position under the Indian law, whether 
income-tax due in the above circumstances can be regarded as failling within 
costs and expenses of the winding up” within the meaning of sub-section (3) of 
section 230, is not clear. 


192. Dealing next with the procedural point laised by question bio. 40, 
it can scarcely be denied that it is important for the Income-tax authorities 
I to become aware at the earliest possible opportunity of proceedings in bankruptc-r 
or by way of liquidation becauali, apart from any question of priority, the State 
must be enabled to realise its dues in full at least when astets are available 
and as much of it as possible when the assets are deficient. Some of the 
replies have stated or assumed that the receiver or liquidator may be personally 
•liable if ho 4oes not provide lor the payment of taxes, etc., before the coiii- 
pletion of the proceedings; but it may not always be worthwhile for the State to 
pursue the receiver or liquidator; and, apart from statute, the receiver or 
liquidator may be personally liable only if with notice of the claim in respect 
of the tax due to the State, he distributes the assets without making provision 
therefoi- (see In the matter of the Watchmahere' Alliance and Ernest Godde*8 
Stores Ltd. —11 Tax Cases 117). Very probably the same condition will be 
necessary to enable the liquidator to recover the amount of tax from any cen- 
trihutorv to whom the assets may have been wrongfully paid (see In re: Aid dl 
Ltd., 1933 1 Ch. 323). Some of the replies have suggested that it is t<c_ 
business of the Income-tax authorities to be on the look-out and complete th • 
assessment as early as possible, so as to enable themselves to prefer a cladrn 
in good time either to the receiver or liquidator or to the court concerned. Wft 
do not think it right to impose this kind of alertness on Income-tax authorities, 
or, at any rate, to make the Government bear any loss arising from their failure 
to act with such alertness. It seems to us desirable to provide either in the * 
Tncomc-tax Act itself just after section 2.')(2) or by appropriate rules under the 
Bankruptcy law and under the Indian Companies Act that a receiver or liqui¬ 
dator shall within a speeifif'd per'od afti'r his appointment or taking charge, 
give notice of that fact to the proper Income-tax authority and on hearing from 
him, shall set aside, out of the assets available for the payment of tlie tax, 
assets to the value of the amount notified. Such provisions are particularly 
necessary in the case of non-public limited companies hecanse, in their winding 
up, the proceedings can be managed without any delay and with the minimuna. 
of publicity. That such provisions are nothing abnormal or out of the way 
will h(' seen from the fact that clear and elaborate provisions to that effecd have 
been enacted in section 215 of the Australian Income-tax, 1936. A similar . 
provision may well he introduced in the Indian Act, as it provides both forf 
notice to the Income-tax authorities and for the obligation of the trustee to 


comply with any demand on behalf of the revenue as wcdl as penahv for default. 
As regards the liquidation of non-public limited companies, it niay also be 
worthwhile to introduce as part of the scheme of section 23-A provisions co^fes- 
ponding to snh-sec.tions (5) and (6) of section 31 of the United Kingdom Finance 
Act of 1927. After providing that notices required to be-served on the com- 
pany shall be served on the liquidator, sub-section (5) enacts that “the liqui¬ 
dator shall be responsible for doing all matters or things required to he done 
by or on behalf of the company and the. liquidator shall be responsible for the 
due payment of the super-tax parable by or recoverable from live company”. 
The -ixpanded definition of “Dividend” [section 2(6) (A) (c)] may not s' llice 
to achieve all that the suggested provisions can achieve. 



S.—Submission of Returns 


(Question 28) 

K)-3. One of llie principal wars of practising fraudulent cvasioii is when 
peopU doliberalol^ unclcrslato their incunie in tlie Eoiurns submitted by them, 
or seek to support such claim by false accounts. There are, however, man 3 ' 
people who shrink £coni making a deliberately false statement, but can reconcile 
it with their conscience to defraud the revenue by mere passive neglect. Many 
send no Eeturns at all, hoping that either they will escape notice altogether, 
cr that if an official assossniont is made, it would be less tlian thtir real profit. 
At the worst, if the *0010101 asstssmemt exceeds their real income, an appeal 
can always be preferred. If assessees in the td^l'ranges of income are tempted 
to evade income-tax because of the steep grades of lax rales, those in the 
bottom ranges are tempted by the prosj^ect that thej- may escape notice or 
detection altogether. They accordingly prefer not to make a Betum. In 
some-instances the «omi.ssion to make a Ketnrn may* result froin carelessness, 
ignorance or inability to understand and correctly’ to fill up the form. The 
conduct of the assessce may thus occupy ariy position in the scale of dishonest 
practice, ranging from something only slight!’- less than complete lionesly 
down to absolute fraud. The two objects to be kept in view are— 

(a) to secure a Beturn from every person liable; and 

(b) to dissuade or deter tax-payers form making incorrect Beturns. 

Both these purposes have to he attained mainly- by coercive powers or 
sanctions kept in reserve, if not actually- used. 

194. Tender the Indian Law. as it stood prior to 19l>9, there was no ohliga- 
tion on the asse-see, baviyiy an asscssabk income, to .sidjinit a Bctnrn unless 
seiwed by the Income-tax nepartment wilb , a sjH'cific notice calhng for a 
Jktum. The omis of notifying liability was thus not placc'd on tlie .tssrssei; 
and it was loft to the Income-tax .iiutborities to make an (.ffuri to gatb.er inform¬ 
ation On the basis of vhich notices could b<‘ is-.ned ealling u]K)n persons appa¬ 
rently liable to tax to -^nbmit a Betnvn. Even vlum liaiiilily was established, 
llio Income-tax UfTiecr liad no powu- of ;issrs-^iueni beyond tlie current and one 
r>;■’■ceding ye.ar. This jtoint was noticed in the .\yers f'ommitlee Beport, 1930, 
id the Committee considered that, as in the United Kingdom, every person 
bo had an income liable to tax should be required bv law to make a Beturn, 
ibjeet te) a penalty for failure, win’lher or not an individual notice to make 
icb a Beturn had been strved upon him by tlie Jnei/ine-tax Officer. Public 
)tice of the requirements of the Act, flay recommended, sliould be given by 
nn announcement in (be Pres.s and by other suitable means, w'lierr-ver nece.ssary. 
1’hey further thought that in the casf of a person ])roved not to be liable tc> 
tax, the penalty should be exigible only if be fails to comply with the specific 
notice requiring liim to put in a Beturn (see section 2, Chapter XIV of the 
Report). 

.195. In pursuance of the above recommendation, the Amendment Act erf 
1939'inserted seclion 22(1), under which it was laid down that “the Income-tax 
Officer shall, on or .before the let day of May in each year, give notice, by 
publication in the Press, and by puhliealion in the prescribed manner, requiring 
every person, whose total income in the previous year exceeded the maximum 
amount which was not chargeable to income-tax, to furnish within such period, 
not being less then 60 days, as may be specified in the notice, a Beturn in the 
preserffjed form and verified in tlie prescribed manner, setting forth his total 
income and total world income ’. Failure to submit n return in response to a 
general notice, under section 22(1) was not made a penal offence under section 
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51 of the Act, but such failure was made punishable by the imposition of 
penalty under section 28, which lays down that where the Income-tax Officer 
was satisfied that any person had without reasonable cause failed to furnish a 
Return of his total income, which he was required to furnish by a notice under 
sub-section (1) of section 22, or without reasonable cause failed to furnish it 
within the time allowed and in the manner required by such notice, the Income- 
tax Officer may direct that, such person shall pay by way of penalty, in addition 
to the amount of income-tax and suj^er-tax payable by him, a sum not exceed¬ 
ing 1^ times that amount. Even this penalty is not exigible in all cases 
because, under proviso (a) to section 28, no penalty for such failure to furnish 
n Return of the total income shall bo imposed on an assessee whose total 
income is le.ss than Rs. 3,500, unless he has been served wdth a notice under 
sub-section (2) of section 22. The assesser was thus shewn a concession 
' where it could be presumed that he had made a ho7ia fi- i'e mistake. 

•* 

11*0. lu 1039, the maximum amount whicli was not ebargbaWe to tax was 
Ks. 2,000, and it was presumed that the assessee could be regarded as having 
^ made a bona fide mistake if ins income was aetunlly 'found to be under 
Rs. 3,500. But such b<>na fide mistake could not be pfesumed whore there 
was an error of more lhan Rs. 1,500. At present the maximum amount not 
chargeable to tax is fixed at Rs. 3,(K)0, with the result tb.it the margin of error, 
which the law condones, has now' been reduced to only Rs. .500. . We consider 
that instead of having to amend proviso (a) to section 28(1) every time the 
Emaiice Act changes the minimum fixed for income-tax liability, it would be 
'■desirable to make a ';i'lf-adjusting provision by enacting that no penalty for 
failure to furnish a Return under section 22(1) shall be imposed on an assessee 
wdiosL total income does not exceed the maximum amount not chargeable to 
iiieome-tax by mo’-e l]i;m Rs. 1 ,tt0o. 

We uii\t' ■■onsiileveil ivla tb. r we should not b.ive a provision'on the 
Inaof -eetifin Kil of the Anstialian Ineonie-Lax Assessment Act, 1930, under 
wliie'i “evei'\ ]itrsoi) shall, if reijuired by the Commi-.sioner by a notice pub- 
'isb 'd iu tie (i.ixctte, fureisli te Ibe t’onnnissioner, In the prescribed m-anner 
within the time specified in the notice or such extended time as the Commissioner 
may allow, a Return signed ly him, setting forth a fell and eonqilete state¬ 
ment of the total income derived hy him during the" year, of the income and 
of an\ deductions claimed ly him". Tt will be noticed that under this pi-o- 
vision it is not left to .•my ])erson to decide for himself whether his income is 
liable to income-tax or not. Hut under llu ]>roviso to 'that section, the 
Commissioner ha;, been given power to exempt from li-il.'ilitv to furnish Return 
such classes of persons not liable to pay tax as be thinks fit. Any person 
so exempted need not furnish any Return unless he is required by the Com- 
mi-^Ioni'r to do so. W’e are of oT»inion that the principle of this section might, 
with advantage, be adopted in this country. Althougli in view of the prevail¬ 
ing state of poverty in India, it would unreasonable U) call upon each and 
every person either to submit a Return or to obtain from the Income-tax 
Officer a eortiticate of his non liability to income-tax, there is, in our opinion, 
considerable seo|)e for loss of revt-nne if the liability to sulmiit a Return was 
imposed only on persons who consider themselves liable for the payment of tax. 
Many persons may honestly believe that their income does not reach the 
maximum amount not chargeable to tax ou the assumption that they w'ere 
entitled to make certain deduetbns which, on scrutiny by the Income-tax 
Officer, may not bo found to bo allowable. It is thus possible that the actual 
income may exceed the non-i-ixable limit. The marginaj tax-payer can thus 
get aw’ay and take the chance of his existence or taxability not bring discovered 
by the officers of the Department. The advantages of such waiting tactics 
will, to a certain extent, be diminished by the possibility (w'hen he is discovered) 
-of his being taxed for several years together under section 34, and the amend- 
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ment recently made in the Act on our recommendation will make it even less 
worth his while. But to some extent the position may be remedied by adopting 
in principle the provision of the Australian Statute. We think, how'ever, thad; 
instead of leaving it to the Income-tax authorities to exempt from liability to 
finnish Return such classes of persons not liable to pay tax as they think fit 
Jas in the Australian Act), a definite limit may be laid down in the Statute 
itself, and it may be provided that the Income-tax Officer may require every 
person to submit a Return if his total income in the previous year does not 
fall short of the maximum amount not chargeable to income-tax by Rs 500. 
This provision, together with tlic suggestion we have recommended in the 
preceding paragraph, would allow for a, margin of error of Rs. 1,500 before a 
person becomes subject to a penalty under section 28 of the Act, or to a 
prosecution midcr section 51 as recommended in the next paragraph. At the 
same time, it would enable the Department to deal with eass which the marginal 
assessees may honestly or otherwise regard to '6e exempt from income-tax, 
but which on exahiination may be found liable to pay income-tax. 


198. But the real difficulty that has faced the Department is how' to ensure 
that those who are liable to submit-a Rtturn do in fact do so. The sanction 
behind any requirement of law is the penalty which might be imposed for a 
breach of that law. We have anxiously considered wliether failure to submit 
a Return in response to a notice under section-22(1) may not be made an 
‘offencej. Opinion on this point was very sharply divided, the majority, however, 
being of the vie^v that it should not be made an offence punishable under section 
51 of the Act. In the present state of illiteracy and ignorance, it may, perhaps, 
be too drastic a step to make such failure an offence. The reasons which 
induced the Legislature in 1939 not to make sfTch a failure an offence and to 
make it punishable only with penalty under section 28 have, perhaps, not 
become less forcible today. But we would recommend 11 ait failure to submit a 
Return under section 22(1) may be made an offence :f ihe income of the 
persons is found to exceed the maximum amount not chargeable to income-tax 
by more than Rs. 2,000. With a margin of Rs. 2,50(), no honest a.ssessee will 
be penalised and the dishonest assessee deserves no con.sideration in the way 
of exemptioii frojn prf)Secution for non-submission of a Rrturn under section 
22(1). Once an assessee has been found, in spite of {lie fa'lnre to submit a 
Return under section 22(1),. {here is no fiirfber diiTundly as such a person 
would lie servtd wiib an individual notice under sub section (2) of section 22, 
the f.iiJurc to coinpl_y with which attracts niore serious consi qiienees. 


199. Many of the replies wc received stressed the desir.ibility of power being 
givcm te) the Inspectorate staff to ixaniinc the books of aeeount of potential 
^sessees and to take sworn statements from them. We think there is a good 
deal to be said for liaving the staff armed with the necessary jiowt I's An 
objection which is likely to be raised against such a proposal is that such staff 
might exercise their power to the harassment of the public; but wc ihiuk that 
this objection on the score of possible harassment can be carried too far. The 
moment a notice under section 22(2) is served on an individual, he would be 
bound to submit all his accounts to ihe Income-tax Officer and give a swonj 
statement. TTowever, in ordei that all and sundry nun not be, served with 
notices under section 22(2), it w'Ould be desirable to empower the Inspectorate 
staff to examine the accounts and to take sworn statements from persons whom 
an Ri.spcctor has rea-tonable grounds to believe to be Ticrsems with a taxable 
incor/ie. If the Inspector is given power to obtain a statement on oath about 
a person’s income, it would Ijc a potent factor in di.sofivering new assessees, ns. 
a deliberate false statement would render the person liable to proseciition. 
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200. ]t has sometimes been suggested that a tax-payer may be indirectly 
compelled to fhake a Beturn or disclosure by imposing a high assessment in 
the dark when he has not made a Return; but this course has never been regard¬ 
ed as satisfactory (see Income-tax Committee Report, 1905, paragraph 23). 
The position will, of course, be different if year after year a person prefers 
to pay up what he is charged rather than make a disclosure of his true income.. 
Such conduct may justify the inference that his income is not likely to be less 
than the amount for which he is assessed. The success of any provision made 
by law depends to a large extent upon the manner in which it is administered. 
Inadvertent omission to submit a Return, even if there be no reasonable cause 
for the failure, sljould be treated lightly. Reasonable and judicial discretion 
should be exercised in imposing penalty for failure to submit Returns, unless 
the case can be regarded as an aggravated one by reason of repeated failures 
or other special circumstances. This will ensure betlc,*r co-operation between 
the public and the Department. 

T.—Maintenance of Accounts 

(Questions 29, 30 and 31). 

201. One of the main difficulties facing an Income-tax Officer is that of 
ascertaining the correct income of the assessee. ^Tbe task will be very consi¬ 
derably simplified if the ussessce produces accounts regularly and properly kept ' 
and, if possible, audited. But in the case of many indiA-iduals, as also in the 
case of small business men, the jdea often put forward is that no accounts worth 
the name have been maintained. We have', therefore, considered whether it 
would not h(‘ feasible to impose a legal obligation on alj persons, at least on 
those who do business, to keep accounts. Public opinion on this point is over¬ 
whelmingly of the view that no such legal obligalion should be imposed and, 
on the whole, we are inclined to accept this view. In the present state of ; 
illiteracy in the country, the suggestion seems to us to he impracticable. Even 
in England, the Royal Commission, as late as 1920, declined to recommend 
any such provision. They stated: “It has been suggested to us by many 
witnesses—and not by Accountants only—that all traders should be obliged 
to keep accounts. Howe’ver de^sirable this may be in theory, wc feel that it i& 

a matter that dois not lie wholly wuthin the area o£ our subject, and we 
believe the! to attempt, under cover of an incomc-lxix provision, to attain this 
end might he; open to misconstruction ami would throw unnecessary odium on 
ihe. rnliind Ih'venne. I)e;pajhnent. It must he borne in mind that the revenue 
is not wboMv without remedy in the case of a trader who keeps no accounts, 
and with improved administration amk methods of assessment further inform¬ 
ation on which to base estimated assessments can be obtained. In any case, 
we think it would be quite impossible for the law to enfore, as an income-tax, 
measure, the jmmsion tliat makes it e-.ompulsory oei every trader in the country 
to keep accounts. There are traders who are quite incapahle of keeping proper 
books, even if they have a desire to do so, and many of the small traders are 
exempt from income-tax”. These views exjiresstd with refc^rence to a country 
so far advanceel in education and business methods apply wdlh even greater 
force to our country in its present state of education and adoption of business- 
methods. We cannot, therefore, recommend provision bn the lines of section 
46 of the ('anadian Act, which says: “If a Tax-payer fails to keep adequate 
l)ooks of acooimts for inc<»me-tax purposes, the Rlinister may require the tax¬ 
payer to keep siich records or accounts as he may prescribe’’. 

202. T^ven 1 hough it may not be practicable to impose an obligation on alt 
assessees (o maintain proper accounts, wc think that \he maintenance of such 
accounts should, wherever possible, be encouraged. One of the frequent com¬ 
plaints made to us was that the assessees are discouraged from maintaining 
accounts when they find that such accounts as have been maintained are treated 
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Tvith scant respect by the Income-tax authorities. There is, perhaps, some 
-justification for this complamt, and it would not be correct for flie authorities 
Xo reject accounts merely because they have not been kept in the form which 
appeals to the authorities, or because some flaws are discovered in the tnannor 
of keeping accounts. In the oases of certain lines of business, e.g., Hotel 
keepers, Pan Bidi merchants and Sundry Provision dealers, the very nature of 
the business may not pomiit of accounts being maintained except in a very 
rough w ay. It is .also possible 'to argue tiuit the Income-tax Oflictrs are some¬ 
times tempted to reject aedbunts on flimsy grounds in order to be in a position 
to take advantage of the proviso to section 13, which says that “if the method 
employed hy an assess*, o is such that in the opinion of the Income-tax Officer 
the income, profits and gains cannot proi)erly be deduced therefrom, a compu¬ 
tation shall be made upon such basis and in such manner as the Income-tax 
Officer may determine". We, therefore, recommend that the Central Board 
of Revenue should issue general instructions to the Incomc-tsix Officers directing 
that every effort should be made to encourage assessees to maintain proper 
accounts and, unless Ihc defects in the maintenance of the aeconhts disclose 
a desire on the part of ilie assessce to sei*ecn his profits fiom the notice of the 
Income-tax Officer, or they are so badly kept as to make them practically 
useless for the purpose of ascertainijig the ifleorne, profits or gains, the assess¬ 
ment -shoui'] ;i.s far as p. s.-,i!)]f. made on tlie basis of the ac,counts rnaiiitajjtied 
IA tile assessee. 

2t»3. The Department believes that in many instaiices assessees falsely 
a.--sert that they do not keep accounts when in fact tla\\ do, hoping that by 
suppressing the .accounts they can conceal their real income. Power has 
accordingly been asked for to cnah](> oflie. r.s of the Department to pay surprise 
\isit to the houses of as.sessees or their jilaces of business to search for a'-coniit 
books suspected to e.xist and to si‘i/e tbetn if they are .available, Simi’ar powers 
have been asked for in cases where the officer suspects that t\\(> s -t.s of .account 
books are kept, the m.anijntlated <(‘1 being jirodtieed before the officer and the 
genuine set kept at home or at the place of business. A j)ower of Ibis kind 
was recommended by the Ayers Committee of 193(5. but, the provi.sion rel.atitig 
to thi-. po’btt in the Aiii'. tiding Bill was dropped when the Bill wa-- before fhe 
Legisl.'ture. We consider that Tneome-tux Officers sboiih! be armed witli stteb 
powers. Tf) guard against possililc misuse of .such iiowtrs, we have suggested 
certain safeguards in paragraph 293. We also lliitdv it, necessary that Ineotne- 
tax Officers should have power to summon the iiccounts relating to years subse¬ 
quent to the year of assessment because tliey will fu>-nish data for ehcckhig the 
correctness of the previous accounts in the matter of c.Trrv over, ascertainment 
and distribution of profits, the manner in which particular items have been 
•djusteds etc. 

294. We have also considered the question as to whether any provision 
should be made for the compulsory preservation of accounts. Most of the 
replies which w'e have received to our Questionnaire have expressed the view 
that there should be no such compulsory provision. But they have thtrnselves 
drawn our attention to the provisions of section 34 of the Income-tax Act under 
which it practically becomes necessary for assessees to preserve their accounts 
for even 8 years as they may receive notice for revision of the assessments under 
that section. This being so, we think it will be no great hardship to impose 
legal obligation for preservation of the primary and subsidiary accounts for a 
period of at least 4 years. 

_ 205. In respect of accounts relating to large businesses, it will be a useful 
safeguard for the Department if the accounts are examined and certified by a 
duly qualified Auditor. A suggestion was made to us that, it would be desirable, 
aat least in the case of assessees having income above a certain^level, to insist 
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by a statutory rule or at least a kind of convention that the accounts should be 
audited by properly qualified Auditors. The general trend of opinion iit Ireply 
to our Questionnaire was that there should be no such legal obligiition imposing 
compulsory audit. We are not disposed to attach much importance to the 
reason given in some of the replies that such compulsory audit would make the 
officers of the Department less careful in the examination of the accounts. But 
it does not seem to us right or expedient, as things now stand, to insist on audit 
merely for tlie couvonience of the Jneonie-tax authorities in the case of all busi¬ 
ness assessees. We think that the provision of compulsory audit would impose 
upon small or even moderate sized businesses ar wholly disproportionate monetary 
burden. But in the case of businesses with large iTieoraes, it would not, in oUr 
opinion, be unreasonable to require that the aocounis produced by such firms 
should be audited by jiropcrly qualified Auditors. 

206. A complaint was made to us by several firms of Auditors that the 
Income-tax Officers were not disposed to attach as much sanctity to an 
Auditor’s certificate as they were entitled to expect from the authorities, and 
that the Income-tax Officers often requl'’ed the j)roduction of account books and 
subjected them to prolonged exanrination even when the accounts were accom¬ 
panied by an auditor’s certificate. This criticism, in our opinion, overlooks the 
nature of the investigation which has to be made by an Income-t^ Officer. An 
Auditor’s certificate must, in the nature of things, be restricted to such tran¬ 
sactions as have been brought into the books. If an item of expenditure is noted 
in the accounts, an Auditor can ask for the production of the receipt or voucher 
in support of the exjjenditure having been incurred. So long as such receipt or 
voucher is forthconung. tm Auditor does not usually look further than this; 
but it is the function of the Income-tax Officer to examine the reliability of those 
accounts, receipts and vouchers, and to satisfy himself whether the expenditure 
which is alleged to have been incuiTed was in fact incurred or not. Moreover, a 
dishonest assesseo may w:sh to keep out of the accounts transactions which he 
wishes to conceal. It was in this manner that the transactions which resulted 
ill black-market were kept out of the books of accounts. Tn some instances we- 
found that two sets of books were maintained—one containing the correct 
accounts showing tin, real profit, and the other set meai:it for production b(>fore 
the Income-tax Officer showing ])roiits far below tlie actual profits. If the 
Income-tax Officer is not to look beyond an Auditor’s certificate in order to 
ascertain the real profits, we apjirehend that a large amount of revenue Avould 
be lost. Similarly, we noticed in one case that e.:penditure was ostensibly 
incurred for the purchase of some stores required by a mill, but wa.s in fact in¬ 
curred on account of a director of the business, for the purchase of personal 
requirement fend debited to the mill account. In the same case we foimd that 
elaborate instructions had been given as to how the bill was to be made out on 
an old paper with a particular letter press in the name of the mill for goods 
required by the mill and was to be sent to a particular individual who would 
be prepared to pass it. If such a bill was produced before an Auditor, there 
would be nothing in it which would arose his suspicion and the expenditure 
would be admitted in audit in the usual course. It has also been suggested that 
in the case of rich assessees, particularly of powerful companies. Auditors are 
obliged to depend on the good will of those in control and have to submit to 
limitations on the nature and extent of their investigation. But it is the busi¬ 
ness of the Income-tax Officer very often to go behind the entries made in tl^ 
accounts, even though accepted by «n Auditor, and to find out the real profits 
of the business. It may be that in respect of public limited companies the risk 
in accepting an Auditor’s certificate is not very great, but in respect of firms 
and non-public limited companies we do not think that the Auditors should 
have any real ground for complaint if the accounts are scrutinised with some 
care by an Income-tax Officer even though they are accompanied by a certificate 
from a duly qualified Auditor. We trust we shall not be misunderstood if we 
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say that in their own interests Auditors will do well not to insist on any special 
claim or privilege till the profession has had time enough to establish ite strength 
and tradition in thig country. We have, however, no doubt that the Income- 
tax authorities will be grateful to have their assistance and to derive the maxi¬ 
mum benefit from it. • * 

207. Some of the Auditors have suggested that the Department may lay 
down a form in wh ch an Auditor siiould give the certificate so that it may be 
more acceptable from the point of view of the Incoine-tax authorities. We 
■ecommend that the Central Board of Revenue should, in consultation with the 
Accountancy Board, examine this suggv'stioii, which, if adopt-ed, would act as 
an encouragement to businessmen t-o' have the’r accounts audited. We under¬ 
stand that even now it is the practice of some auditors to certify what is the 
taxable income according to the Ineomc-tax Act. 

208. When the accounts have not been audited, we think that in the case 
of businesses a statement should be called for, showing how the jirofits have 
been arrived at from the books of account. In the form which is prescribed at 
present in Part IV of the Return, the first heading is “Profit or Loss as per 

Profit and Loss Account for the year ended.”. Then certain items are 

given which are to be added to or deducted from that profit or loss. But the 
assessee is not requii’ed to show how from his accounts the profit or loss has 
been arrived at. This point was considered in the Ayers Committee Report 
of 1936 at page 73. The following observations were made there: — 

“These, i.e., the accounts are, however, frequently not balanced and in 
very many cases have no summarised account corresponding to a 
Profit and Loss account which brings out the actual profit or loss 
for the year. An assessee cannot perform his statutory duty of 
making a correct Return of his income, unless he suminarises the 
various accounts in his books and extracts therefrom the figures 
of profit lu practice, however, it is left to the Income-tax Officer 
in many cases to extract the relevant figures from the books and 
the assessee is not even asked for a statement showing how from 
li s books lie arrives at the figui’cs of his Return This involves 
the tacit assumption that he does not lake the sie]'S neccs.sary to 
enable him to make a correct Return and the burden of ascertain¬ 
ing the jirnfits shown hv the hooks is thrown upon the Income-tax 
Officer who thus performs what is strictly the statutory duty of 
the assessee.’ 


Similarly, the Royal Commiss’on of 1920 recommended in paragraph 632 
'to of their report that Schedule D retizni form should rz'qu'r'’ a cony of the tax¬ 
payer's own calculation showing Itov tlie amount n'tnrned has been arrived at. 

209. In India, the head iiote No 2 to Part IV of the return ) squires that if 
the accounts are kept on the mercantile aeeoiinlancy or hook profit system, a 
copy of profit and loss account and balance sheet must bo attached to the return 
and that if the accounts are kept on any other system, the; inune and descrijztion 
of the system is tc be stated, and a copy of any statement wliieb corresponds to 
the profit and loss account in the mercantile system must he attached to the 
rqtui'n. But we are informed tliat in a largi? nnmlzer of cases the profit and loss 
account does not cont;iin the trading aeconnt of the coneerns, and it is this 
trading account that the Income-tax Officer has to scnifnisc in order to satisfy 
himself of the correctness of the return and, if nccessiiry, to make an estimate 
where such a course has to be adopted under .eections 13 tind 23 of the Act. 
We, therefore, recommend that the note may be so amplified as to make it 
incumbent on the assc.ssee to submit a return of his trading account ns Well. 



93 


210. It has been suggested to us that even in cases in which the accounts for 
® business have been audited, traders sometimes suppress the fact of the audit 
so as not to show the result of the audit, and make imperfect returns of their 
own. In order to checkmate this practice, we have considered whether it would 
not be feasible to require Auditors to disclose the names of the persons whose 
accounts thSy have audited. The trend of the replies to Question Ko. 81 of 
our Questionnaire was that it would bo contrary to^the etiquette and practice 
of Auditors to compel them to disclose information obtamed’* in the course of 
audit, and that such insisteiico naight even discourage the practice of getting 
the accounts audited. We think that these replies have proceeded on some mis¬ 
apprehension of the proposal w'hich we had in mind in submitting that question 
for the opinion of the public. We never intended that the Aiiditors should be 
called upon to disclose any confidential information obtained by them in the 
course of their audit. All that we had in mind was that the Auditors should 
merely disclose the names of persons whose accounts they audited, so that the 
Income-tax authorities may be in possession of information showing which of 
the assessees had had their accounts audited but have not disclosed that fact in 
their Return for reasons which are not far to seek. Some of the replies sug¬ 
gested that the account books would indicate by the existence of ticks which the 
Auditors employ in auditing the accounts whether the accounts were or were not 
audited. But this argument would not be applicable where the assessees main- 
tjiin two sets of account books. Two of the prominent Auditors, who replied to] 
our Questionnaire, were of the view that there would be nothing objectionable] 
in asking the Auditors to disclose the names of the firms whose accounts they 
had audited, and we think that the Income-tax Officers should have power td 
call upon Auditors to supply such information. 


XT.—Best Judgement Assessment 

(Question 32, First part) 

211. Under sub-scctiun (4) of section 28, the Income-tax Officer has to 
make an assessment to the best of his judgment if the agsessee fails to make 
a return as required by a notice under section 22 (2), or fails to produce 
accounts as required by a notice under section 22 (4), or, hav'ng made a 
return, fails to'attend the Income-tax Officer’s office, or to produce, or cause 
to be produced, any evidence in support of such return as required by a notice 
under sub-section (2) of section 23. The necessity for making what is in 
effect a best judgment assessment also arises under section 13 if the assessee 
has not regularly employed any method of accounting, or the Income-tax 
Officer is of the opinion that the ipcome, profits or gains cannot properly bo 
deduced from the accounts produced. There are inherent difficulties in 
making a fair computation of income in all such cases. Ex hrj'poihesi the 
assessee is or should be in possession of all the material on wb’ch an assess¬ 
ment can be made. lie chooses not to make a return, or produce evidence, 
or keeps accounts in such a perfunctory manner that no estimate of profits 
can be fairly deduced theiefroip. We have heard complaints that estimates 
made by the Income-tax Officer are often wide of the mark, and in some 
cases savour of recklessness or vindictiveness. But the blame in such cases, 
in our opinion, rests^ primarily on the assessee who has failed to co-operate 
with thj^ authorities in the making of a proper assessment. However, in view 
of the complaints we received, we made an enquiry under Question No. 32 of 
the Questionnaire as to how the Tncome-t&x Officer should proceed in such 
cases, and on what basis such assessments should be made, 
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212. The majority of Ihe replies stated that no change was required in the 
Uiw: that under the cirP.ulars of the Central Board of Eevenue and the rulings 
of the Cour-ls, the methods adopted by the Income-tax Officers did not require 
any change. ,The Privy Council have laid down in tha case of Commissioner, 
of Income-tax, Central and United provinces v. Laxminarain Qadridas (1937 
l.T.R.lTt^ the principles oi' which such assessments sliould be-^ntide. They 
say; “He (the Income-tax Officer) must notdishonestly or'vindictively 
or capriciously, because hfe must exerejse judgment in the matter. 'He must 
make what he honestly believes to be a fair estimate of the proper figure of 
assessment, and for this purpose he must Be able to take into c 9 usideration 
lockl knowledge and repute in regard to the assessee’s circuinsta,jK}es and his 
own knowledge of previous returns by, and the assessment of, the assesseo 
and all other matters which he thinks will assist him in arriving at a fair and 
proper estimate: and though there must necessfoly be a guess work in the 
matter, it must be honest guess work. In that sense, too, the assessment 
must be to some extent arbitrary’’. Thus, as recognised by their Lordships, 
a certain amount of arbitrariness in the making of the assessments is inevitable. 


213. Some of the replies that we leceived suggested that th«^ practice of 
maJdng progressive enhancement of assessment might, with advantage, be 
adopted. 'This point. ,'.as considered by the Ayers Committee, and they 
advocated the use of it in cases where the assessee deliberately refrained 
from making returns c{ income in the hope that the Income-tax Officer’s 
estimates would be below the real profits. They recoghised that it was his 
only reply to such a course, of evasion, but they sounded a warning that this 
practice should be confined to cases considered to be of that tvpe, and that 
it should not automatically be applied to every case of a failure < ) render a 
rt turn. We are in agreement with the view expressed by the ('omrnittee. 


214. Some of the leplics .suggested that some effort should be nlade to 
maintain records of market conditions and of statistical data with regard to 
the rise of prices and suc|i other matters, so that the Income-tax Officer may 
be in a position to make a fairly accurate estimate of the probable profits 
^which might have been made in the business under assessment. We think 
that there is sometl:fing to be said in support of this suggestion. Because in a 
larger number of cases the assessments are, in fact, made two or three years 
aftei the end of the accounting year. In such cases, unless some kind of 
record is maintained about the market conditions, it may be difficult for the 
Income-tfix Officer to obtain reliable information of the prices prevailing at 
the relevant date with a view to make a reasonably accurate estimate of his 
income. But the avnil.shility of reliable information as to the market prices 
will be only one step in the ascertainment of the trader’s profits. It would 
be necessary to know what his turnover and working expenses were. One of 
the replies suggested that Government should publish what thvo standard rate 
of profits for a partioul.:r business was in a particular year, and that this 
standard rate should I e applied to the turnover as shown by the accounts of 
the assessee, even though the profits shown in such accounts may not be 
acceptable. We think that such a procedure will be vitiated for two reasons. 
In the first instance, when the accounts have been rejected, it may be some- 
wliat anomalous to accept them so far as the turnover was concerned. 
Secondly, it is difficult to arrive at a standard rate of profits because the 
profit^ that may be m.ade in a particular business w’ould largely depend upon 
the business acumen of the person conducting that business, the* stability 
and the goodwill ^vhi■h the busine.ss mav have acquired/luring l.he preceding 
years,'bnd even on the‘amount (;f capital invested in that b'.ifeij'ess. We; 
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thfiefore, thiuk that the application of the standard r^tes of 7 lofits as pub- 
»• lishej by Goveriiiiioiit wouW not help the solution of the jjroblerns jv'hich con- 
iron t; the incom’e-tax Officer when lie has to make a best judgment assess¬ 
ment. Another sugge&tioi. which has been made in this eonneotion is that 
even if the >Wnover as shown by the assessoe’s books may not be deemed to 
be reliable*' Ms liguro# as to the ^purchases of stock may be accept-.d "and then 
an attempt may be made to estimate the probable profits on that basis. We 
are not satisfied that su(!h a process is Bkely to lead to more accurate resu'ts. 
Thero are many other 1 actors that«must enter into calculations and after all a 
tiader -who ig^prepared to manipulate the accounts as to his sales will as easily 
be tempted to manipulate figures as regards his purchases. 

215. We have heard complaints that the Income-tax Officeis proceed to 
^ make a best judgment assessment under section 23 (4) on the -lightest pre¬ 
text, and very often for merely technical defaults.' It has also b^^ezi contend¬ 
ed that the accounts of an assessee are rejected under the proviso to section 13 
on very flimsy grounds. As we have pointed out in dealing v/fth Questions 
• Nos. 29 to 31, unless tiio defects in the accounts are such as to disclose ^ 
desire on the part of the assessee to screen his profits from the Income-tax 
Officer, or the accounts ate so badly kept as to make them practically useless 
for the purpo.se of esccrtaining income, profits or gains, the assessment should 
be made os far as possible on the basis of the accounts maintained by the 
assessee. If tlie accounts are not complete, an opportunity may wdl be given 
to tile assessee to complete the accounts; minor mistakes may well be ignored; 
more leniency may be fcho\^'n in cases in which accounts are produced but they 
are only found to be someMffiat unsatisfactory than in oases where no 
accounts are profiuced or ilie accounts produced are found lo fcc* false. It' 

will also be fair in cases in which the Income-tax Officer decides to reject the 
accciunfs that he should iidonn the assessee of his intention to do so, and give 
the assessee an opportunity to adduce any other materials that lie may wishj 
to adduce to help the Tucome-tax Officer to .form a best judgment assessment.! 
It i.-. not unlikely that tlia sense of frustration caused by thS'wiles adopted by 
big business may induce in nn Income-tax Officer a frame of mind to take 
severer measures against the smaller assessees. But this is a weakness 
which an 1 ncome-t.a.x Officer must do all he can td overcome. The assess- 
niei.tf, made under section 23 (4) must not contain in them any element xjf 
penalty, because penalty can and ought lo be separately imposed for adequate 
reasons, and the Incoinc-tay Officer must, so far as assessment is concerned, 
do his best to arrive at as accurate an estimate of the assessee'g profits as 
possible. 

210. Many of the replies we received have stressed the point that in making 
assessments—either under section 23 (4) or otherwise—^benefit of doubt must 
be given to the assessee. Although this principle is perfectly intelligible in 
the application of the criminal law which presumed that ever^y person is 
in*:ocent until he is proved to ,be guilty, it cannot be invoked with equal degree 
of cogency in the administration of the Income-tax law. So far as there is 
ally doubt in the iidcrprctation of the law—*he benefit of the doubt must 
necessarily go to tJie assessee—as any taxing law must be construed strictly 
and in favour of '^he subject. The same argument, however, does not apply 
in relation to any doubt oir a question of fact having a bearing on the assess¬ 
ment. In the nature of things, assessee is the person who has full knowledge 
regarding the details of his own business or income. In such cases, the 
Income-tax authorities m.ny follow the principle of section 106 of the Indian 
Evidence Act which soys th.at when any fact is within the knowledge of any 
person, the burden of-proving that fact is upon liim. In such oases, therefore, 

, the benefit of any doubt, if any, must go to the revenue: 
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* V. —Penalties 

(Question’s Nos. 41-46.) 

217. The pioxisions relating to the iiJi])o8ition of penalty are contained in 
Section 2H(1) of the Indian Inconie-lax Act. The section lays down the ujaxi- 
mum penalty impo&abIe whore no returns to opniply with notices ihad^r sections 
22 and da, or where there has been a failure to Comply with notices under sub¬ 
section (4) of section 22, and sub-sectiou (2) of section 23, or where the 
Assessee has concealed poi’ticulars of his income, or deliberately furnished 
inaccurate particulars. There are certain provisos which operate to limit the 
exercise of this power. Under sub-section (6) of the section, the Income-tax 
Officer has to obtain the previous approval of the Inspecting Assistant Com¬ 
missioner before imposing any penalty under the section. In practice, th-' 
Income-tax Officer, after hearing .the assesee, or giving him a reasonable 
opportunity of being heard, as required under sub-section (3), draws up a 
draft order whenever he thinks that a penalty should be imposed and submits 
it for the approval of the Inspecting Assistant Commissioner. It the Inspecting 
Assistant Commissioner agrees to the imposition of a penalty, the draft order 
is then issued as the order of the Income-tax Officer, subject to any modifica¬ 
tions suggested by the Inspecting Assistant Commissioner. In order to im¬ 
plement the undertaking to maintain a certain measure of uniformity in the 
penalties imposed under the Act (given in the course of the debate or the Bill 
which .became Act VII of 1939), administrative approval, of the Central Board 
of Kevenue or of the Commissioner, is obtained in special cases where the 
penalty proposed to be imposed is substantial. 

218. VVe have received numerous complaints that the power to impose 
penalty is exercised by the Income-tax Officer in a somewhat arbitrary manner 
even though attempt has been made to secure uniformity by obtaining the 
statutory previous approval of the Inspecting Assistant Commissioner and the 
administrative approval of the Commissioner. We, therefore, framed Question 
No 41 in older to ascertain whether some other scheme might not be thought 
of w'hlch, in the event of failure to submit returns, would operate automatically. 
We asked whether it could not be provided in the Act that persons who had 
not submitted their returns should be disentitled from .claiming statutory 
deductions u certain kinds. The general trend of opinion was against this 
suggestion, and we are, on the whole, inclined to agree with this view. In 
making the suggestron, we had in mind the practice in England where failure 
to submit a return automatically entails the forfeiture of .allowances, which 
can be obtaiued only after a proper claim is made for them in the return. 
Under the Indian system, the necessity of granting some of the allowances is 
ipet by evempting from taxation income up to a prescribed limit. Whenever an 
assessment is made under section 23(4), the Income-tax Officer is bound to 
grant this exemption. The forfeiture of the other allowances may not involve 
sufficient penalty Moreover, the application of an automatic provision of the 
kind suggested would fail to take iflto account the difference between a variety 
of conceivable cases ranging from downright fraud to technical default in the 
submission of a return within the prescribed time. A mechanioaUrule of the 
kind suggested would attract the penalty without Aach case being judged on 
its own merits We, therefore, agree that the substitution of an automatic 
oenaltv would not operate equitably and that the discretion of the Income-tax 
luthorities to regulate the quantum of penalty should be retained. The prior 
statutory approval of the Inspecting Assistant Commissioner and the adminis¬ 
trative sanction of the Commissioner would no doubt be useful in securing 
uniformity and correcting any arbitrariness in the imposition of the penalty; 
but as we pointed out in paragraph 229 infra he Inspecting Assistant Com¬ 
missioner’s sanction should in all fairness be given only after allowing the 
assessee an epportunity to show cause against it. 
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219 Iti would appear from t^e Bection as it stands that the penalty for a 
•default iinder olaude (a) is heavier than for defaults under clauses (b) and 
.(c)*; in the case of former it is not to exceed times the tax payable, and 
in the case of the latter it must not exceed times the tax which would have 
been avoided, i|s..the income returned had been accepted as the correct income. 
In effect, theimore, a person who neglects or fails to eubmit a return is made 
nior '3 severely punishable tKan onet who submits a return concealing parti- 
• culars of his income, or deliberately giving Inaccurate particulars An element 
of fraud is involved in the latter default and yet fie is made more ' lightly 
punishable than one who fails to submit a return. This position is unsatis; 
factory, and this has been recognised to be such by Government. In 
pursuance of an undertaking given in the Legislature, the Central 
J3oard of lleverue issued a circular (No. 37) in 1939 in which executive in- 
i^tructions were given that the penalty under clause (a) should not exceed 60 
per cent, of the tax payable, and that under clause (b) it should not exceed 
..W ])er cent, of the tax which would have been avoided had thel income returned 
accented a.n the correct income, subject, in either case, to a minimum 
j)erialty of Es. 25. No such instructions have been given so far as penalty 
ni’dcr clause (c) is concerned. Wo consider that the matter should not be left 
executive instructions and that the section itself should recognise in the 
penalties prescribed the degree of delinquency involved in the various defaults 
enumerated in section 28. Under section 328 of the draft Bill prepared by the 
Codification Committee in England, the penalty for failure to deliver return 
required by a notice given in pursuance of any of the sections enumerated 
therein is n sum not exceeding £50 and a further penalty not exceeding £10 
a day for the period during which the failure continues after the ^u4gment has 
been given for that penalty. As section 28 of the Indian Act makes no pro¬ 
vision for continuing default, the penalty by way of a specified sum may not 
in the case of big assessees, prove to be adequate. We, therefore, recommend 
fliat the penalty under clause (a) may be 25 per cent, of the tax payable. 

220. The penalty under clause (b) is computed with reference to the tax 
which would have been avoided if the income returned by the assessee were 
accepted as the correct income. Here, again, we think that the degrees 
of guilt ill respect of defaults contemplated under clauses (b) and (c) are not the 
same, and wc, therefore, recommend that the penalty under clause (b) may I 
I>e equal to the tax which w^oiild have been avoided if the income returned had| 
Ik I'll !iccept<‘cl as the correct income. 

221 . lender sub-section (l)(c) of section 28, an assessee becomes liable to 
a ]>enalty if he has concealed the particulars of his income, or deliberately 
furnished inaccura+e particulars of such income. A question has been raised 
whether it. uoii’d not.,be right to insist on a stricter standard in respect of the 
lirdiility of assessees to discharge their statutory duty of submitting correct re- 
iurns. Tt has lioen pointed out in several oj^ the replies to our Questionnaire 
that it eannot he nredicated with any degree of accuracy as to whaf “a correct 
return” is. A return may be correct so far as it goes, but it may contain a 
claim for .'dlowancea which may he found to be legally untenable. Such a 
return can hardly bv regarded as incorrect merely because it proceeds on a 
wrong interpretation of the law. On the other hand, a return mnv contain 
incorrc'^t T'^rficulars due to verv gross negligence in preparing the return, and 

^it is possible to contend that, when the statutory liability of submitting a correct 
return is imposed by law, the nerson discharging the duty should bring to bear 
upon his task n reasonable degree of care and caution. The law, as it stands, 
penalises the inclusion of inaccurate partieulars only when such particulars 
iifive been deliberately furnished. The use of the word ‘‘deliberate” imports 
n Cifrtain measure of faudulenl intention in the mind of the assessee, and when 
w*' drafted our Question No. 42, we intended to enquire whether penalty should 
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be iiuposable only where there was a definite proof of fraudulent intention in 
the submission of the incsorrect return. We would in this connection refer tO’ 
sectiou 80 of the Canadian Act under which “any person making a false state¬ 
ment ill his leturn shall be liable on a summary conviction to a penalty not 
exceeding $10,000 or 6 months’ imprisonment, or both fine and imprison¬ 
ment. ’ ’ The section requires that the statement should in fact be false and 
not that it should be false to the knowledge of the. assessee. At page 256 
the law reJating to income-tax in the Dominion of Canada, by Plaxton, the 
following observations occur:—' 

“Although the use of the word ‘false’ in the provision suggest-* 
possibly that there must have been an intention on the part of the de¬ 
fendant to deceive, it should be remarked that offences against Revenue 
Acts, which may be described as quasi crimes, ought to be disinguished 
from the offences against the Criminal law, inasmuch as the purpose of 
the y-rovisions of a Revenue Act is to protect the revenue, and consequent¬ 
ly the intention of the offender is of little importance. The proof of the 
untruth, however, undoubtedly shifts onus on the defendant to show that 
the untrue statement was made without an intention to defaud the re¬ 
venue and without negligence.” 

Further, comparing the words of section 28 (1), under which penalties are 
imposed, and of section 52, under w'hich an assessee may be prosecuted (and 
even sentenced to impiysonment), we find a somewhat noticeable difference. 
tJn-Jer section 52, which may be regarded as the more severe of the two, a 
conviction can be obtained in the case of a return which is in fact false, not 
only who.ni the hssessee knows or believes it to be false, buj: also where he 
does not believe it to be true. Where an assessee knows or believes any state¬ 
ment to bo false, he can be said to have made a deliberately false statement 
within the meaning of section 28 (1). But section 52 is wider, inasmuch as 
it punishes an assessee also when he does not believe any statement made 
in a verification to be true, even without knowing or believing it to be false. 
A person may not believe a statement to be true without knowing or believing 
it to be false. He may not have taken sufficient care to ascertain whether 
th« statement is true or not. If an assessee can be prosecuted and sentenced' 
to imprisonment for tiaving made a statement recklessly, then a priori there 
is no sufficient reason to protect him from the imposition of a penalty under 
section 28. As the law stands at present, it is only deliberate furnishing of 
inaccurate particulars which attracts the imposition of a penalty, and the 
responsibility of satisfying himself that the inaccurate particulars have been 
deliberately furnished lies on the Income-tax Officer. 

222. We do not recommend that the element of mens rea should be done 
away with altogether. It is true that Plaxton’s view, in the uuotation given 
above, is that, the proof of untruth should shift the onus on the assessee to 
«how that the untrue statement was made without intention to defraud the 
Revenue sind without negligence and that this view obtains rcc^ignition in 
section 146 (1) of the EngKsh Act of 1918. Under that section if the General 
Commissioners have come to the conclusion that the tax-payer's income is 
greater than was shown in his return, there is thrown upon him the burden 
of proving that his omission did not proceed “from any fraud, covin, art or 
contrivance, or any gro®e or wilful neglect’’. Failure to discharge this onus 
renders him liable to pav a sura not exceeding treble the amount of tax on 
the amount of the excess. But the Income-tax Codification Committee 
(1986) has characterised this section as a “flagrant departure from the 
principles of British penal jurisprudence’’. In view of this criticism we re- 
oemmend the adoption of a less objectionable formula on the lines of seotioir 
829 and section 880 of the draft prepared by the Codification Committee, vie.^ 
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Section 829. “Any person who, being required to deliver a retimi..,. 

delivers a return which is incorrect or incomplete i;i any material 
particular shall—if he acted negligently—be liable to j> 
penalty.“ 

Section 830. “Any person being required to deliver a return.delivers 

a rtjrturn which is incorrect or incomplete in any material part - 

• culur shall, if he acted fraudulently, be liable to penalty. 

The penalty proposed under section 330 is higher than that proposed under 
section 329. Th's proposal is in accordance with the law in U.S.A. embodied 
in section 293 (see Codification of Internal Revenue Laws, p. 88). That section 
the following terms:— 

“Negligence: If any part of the deficiency is due to negligence, or in¬ 
tentional disregard of rules and regulations but without intent to 
defraud, 5 per cent of the total amount of deficiency (in addition 
to such deficiency) shall be assessed, collected and paid in the 
same manner as if it were a deficiency...".. „ 

Fraud: If any part of the deficiency is due to fraud with intent to 
evade tax, then 50 per cent of the total amount of the deficiency 
(in addition to such deficiency) shall be so assessed, collected 
and paid.” 

The basis for this distinction is explained as follows in Shultz’s “American 
Public Finance”, 3rd Edition, p. 459:— 

“Innocent understatement of income on a tax return is rarely pimishfed— 
the tax laws being content with an interest payment on the 
deficiency. Where ‘negligence’ is established as the cause of 
understatement, the interest charge is usually higher. Fraudu¬ 
lent understatement is pimished even more severely.” 

There are one or two other points arising out of the wording of section 28 
as it stands at present which require consideration. Under section 28, the 
power to levy a penalty is conferred on the Income-tax Officer, the Appellate 
Assistant Commissioner and the Appellate Tribunal. Before 1939, the Com¬ 
missioner also possessed the power under this section, but it was omitted in 
the amendment Act, apparently because, at that time, not only was the 
Appellate Tribunal introduced, but even the Commissioner’s powers of 
revision were tahen away. Whether the introduction of a restricted revisionai 
power by section 33-A called for the restoration of the Commiasioner’s power 
under section 28 or not, we think that with the enlargement of his revisionai 
powers under section 38-B added in 1948, the restoration of the Commissioner’s 

{ )ower under section 28 is also called for. We, therefore, recommend that 
he Commissioner may also be included among the authorities enumerated in 
section 28. sub-section (1). as competent to impose a penalty. 

224 It has come to our notice that section 28 (1) has been interpreted in a 
manner which makes it impossible in certain circumstances to impose penalties 
in cases falling under section 28 (1) (c). While the ’assessment proceedings 
are pending the default referred to in clauses (a) and (b) undoubtedly comes 
fto the notice of the Income-tax Officer and can be suitably punished; but 
more often than not the concealment of particulars of income and deliberate 
furnishing of inaccurate particulars mav come to his notice long after the pro¬ 
ceedings have been closed- In such cases the Income-tax Officer usually 
^akes action under section J>4. In furnishing a return in response to a notice 
under that section, the ussessee may give the correct particulars and be duly 
assessed on a higher incoine. In such cases it has been held bv the Allahabad 
High Court (see Mnyaram Durga Prasad vs. C.I.T. United Provinces 6 
I.T.C. 471) that the asessee is not liable to be penalised for concealing parti¬ 
culars or deliberately furnishing inaccurate particulars. The reason is stated 
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to De that the original proceedings which ended in the assessment were closed 
and were no longer before the InCome-tax Officer and the subsequent proceed¬ 
ings taken under section 34 were fresh proceedings in respect of the escaped 
income. These tw'o proceedings were considered to be distinct and us, 
er-hypoihesi there was no default in section 34 proceedings, no penalty coulo 
at the later stage, be imposed for anything done in the course of the earlier 
proceedings. Reliance was placed on the use of the present perfect tense, 
viz., "has concealed or has furnished". Thus, unless the concealment of 
income or deliberate furnishing of inaccurate particulars comes to the notice of 
the Income-tax OHicev while the original proceedings are pending, the 
default goes unpunished. We doubt if this could have been the intention of 
the Legislature. The view of the Allahabad High Court has been dissented 
from in the latest, decision of the Madras High Court in C. Oovindraju Iyer 
vs. C.I.T., Madras (1948 III M.L.J. 486). The learned Judges held that I 
there was nothing in the language of section 28 which prevents an .lnc.ome*tax 
Officer, if he is satisfied in the course of a proceeding under section 34 relating 
to a particular period of asse.ssinent that default has occurred at the earlier 
stage, from levying a penalty. They thought that the two proceedings were 
not distinct 'and that proceedings under section 34 in essence related, either 
partially or wholly, to the proceedings whii^ must be deemed to have been 
commenced with the first notice under section 22. In their opinion there was 
no justification for artificial separation of the two proceedings so loTig as they 
all relate to the same assessce and to the same period. The Court emphasised 
the use of the word ‘any’ in the exp’-ession “in the course of any proceedings 
under the Act” in section 28 and held that the expression would include 
section 34 proceedings, provided they related to the same assessoe and to the 
siirne period. In Guru Prasad Shaw vs. G.I.T., Bengal (1944 I.T.R. 233), the 
question w'rs discussed in a slightly different form, viz., whether eveii the 
notice of contpinplated proceedings under section 28 should be given before 
the Assessment Order is passed, or might be given later. Their Lordships 
held “it is sufficient under the provisions of section 28 that he (Income-tax 
Officer) should be satirfied during the course of the proceedings, and that 
there was nothing m section 28 from which it can be said that the notice under 
sub-section must be given before the conclusion of the assessment’’- We 
avn inclined to think that the broad view in the Madras case should be followed. 

In order that there may be no room for doubt, we recommend that the section 
may be suitably amended so that penalty under section 28(1) (c) may he im¬ 
posed even if the circumstances attracting the operation of that provision are 
discovered after the proceedings, in the co\irse of which the misconduct occur¬ 
red, have been closed, and proc^edijics taken under section 34 may, for the 
.^purpose of section 28fl)(c), he regarded as continuation of the original pro¬ 
ceedings. 

225. Apart from the anomalies arising from the wording of section 28, we 
have considered how the section has been worked in practice and whether 
any improvements could l)e suggested in the manner in which it is put into 
operation. 

226. Tn Question No. 45 we made inquiries whether any suggestions could 
be made as regards the exercise by the Income-tax Officers of the powers 
under section 28. Many of the replies made a general comment that the 
power was not exercised judicially, but that penalties were imposed mainly , 
with the idea of benefiting the revenue. Some replies even went to the hmgth 
of saying that severity in the matter of imposition of penalty was recognised 
by the Department as a merit in the officer concerned and that , thus indirect 

I encouragement was given to this undesirable procedure. They recommended 
[that penalty shotild be levied only where there was a deliberate attempt to 
defraud. We agf^ that the imposition of penalty should not he merely 
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mechanical, and that judicial discretion should be exercised in the matter. To 
quote agfiin from Shultz's book at pa^ 330: “Honest, consistent and expeditious 
administration, it has been found, will secure voluntary observance of tax laws 
from most tgx-payers. Among this majority are many tax-payers who make 
mistakes through innocent ignorance or carelessness. They should be treated 
with lenience. Some occasionally succumb to venturesome impulses and seek 
to “to put on’’ a little cheat on the Tax Bureau, and finally there are always 
“tax outlaws’’, who will wilfully evade any and every tax if there is a chance 
rliift their evasion will succeed. For the last two classes there must be tax 
penalty, mild for the venturesome, suitably severe for the outlaws”. 


227. The requirement of the law that penalty should be imposed with the 
previous sanction of the Inspecting Assistant Commissioner is designed to secure 
that a maturer judgment is brought to bear on the subject, and we trust that 
the Central Board of Revenue will impress on the Commissioners and the 
Inspecting Assistant Commissioners this aspect of the matter. As the pre- 
\‘iuus sanction of the Inspecting Assistant Commissioner is nia<Ie obilgatory 
by law, we trust that the power to impose penalties will not be lightly exer¬ 
cised, especially if it is the first default of the assessee. It must' be borne in 
mind that the law lays down only the maximum penalty in a particular case, 
but each case should be treated on its merits and the penalty must be com-| 
inensurate with the degree of delinquency involved. Here we may quote 
with advantage observations in paragraph 630 of the Report of the Royal 
Commission on Income-tax of 1920. They say: “Experience teaches us, 

on the one hand, th.at to ensure the success of any tax the public must have 
Ci'intidenoe that tlie law is impartially and firmly administered end that 
evasion and fraud are carefully guatded against and severely punished when 
<!iscovored. On the other hand, it is eqtially vital to abstain from acts and 
methods that would hamper or irritate industries and make the tax so unpopu¬ 
lar as to destroy the geneial goodwill which is essential if the tax is to yield 
its full quota to the revenue’’. Some of the replies suggested that a graded 
penaltv should be laid down. Apart from the difficulty of classifying various 
defaults into different grades, we may note tlrat the section ' self is a seit- 
adjusting one as it links the penalty—varying with the kind of default—with 
th(’ assessable income. 


22S Some replies recommended that the penaltv for non-compliance of a 
notice jto -Jiihriiit u return should not be imposed if the return was in fact sub¬ 
mitted Ix'fore, the end of the financial year. If this suggestion were adoj)ted 
in all its generality, W(‘ aitiirchcnd that most of the returns will not he sub¬ 
mitted til] the end of the year, and that the period for the submission of such 
returns fixed by law or in the notic(> from tire- Income-tax Officer will be 
ignored with impunitv. Cases are however conceivable that possible 
ossessees may not realise their obligation under section 22(1) in sufficient time 
to file their returns within the period specified in section 22(1). If later 
in the year they become aware of their obligation, they may bo tempted to 
keep themselves back in the hope that their assessability may not become 
known to the Department, whereas if they honestly come forward and make 
a rctum, though after the expiry of the prescribed date, they may attract not 
merely liahilitv to tax but also liability to penalty. The mere possibility that 
even if they do not come forward, they may be found out later and proce«ded 
against under section 34 is only a contingency. Both in the interest of the 
assessee and the Department, it seems to xis worth while to encourage the 
honest defaulter to come forward even if it is after the expiry of the notice 
date and file a return fino inotu. To this end we would recommend that 
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after or before proviso (^a) to section 28(1), a proviso to the following effect 
may be inserted:— 

“No penalty for failure lo furnish a return in response to notice under 
section 22(1) shall be levied if, before the issue of a notice to him 
under section 22(2), a person delivers a return as required under 
section 22(1), and the Income-tax Officer is satisfied that the 
omission to furnish the same within the prescribed period was 
due to ignorance, mistake or other sufficient, cause.” 

229. Apart from making general comments, some of the replies made one 
or two specific suggestions. It was pointed out that the assessee had'^io 
opportunity of being heard when the sanction of the Inspecting Assist^fct 
Commissioner was obtained for the imposition of a penalty. We think t^pt 
there is good deal of force in this criticism. The usual procedure is that after 
hearing the assessee on a notice under section 28(3), the Income-tax Officer, if he 
is of the opinion that a penalty should be imposed, draws up a draft oider J 
the approval of the Injecting Assistant Commissioner. The assessee has no 
opportunity of persuading tlie Inspecting Assistant Commissioner that it is not a 
tit case for impo.sing penalty, or that the penalty proposed 1o be imposed is 
excessive. The draft order is not available to the assessee for the purpose of 
ascertaining whether all his arguments have been noted ind fon.snlcred. In 
many cases the prior administrative ajjprovnl of the ('ommis.sioner is obtained— 
formerly even the Central Board of Itevenue used to be consulted. It is irue 
that thie assessee can appeal to the Appellate Assistant Commissioner against 
the order levying penalty, but the assessee, not unnaturally, thinks that 
the Appellate Assistant Commissioner would be slow to disturb the older of 
the Income-tax Officer when he knows that it has received the imprimatur of 
not only the Inspecting Assistant Commissioner, as required by the statute, 
but also that of the Commissioner, and sometimes of the t’entral Board of 
Bevenue. The assessee may legitimately feel that in such a case his appeal 
is for all practical purposes infrucluous. Even when the itintter is taken to the 
Appellate Tribunal, and the latter asks for a report from the Income-tax 
Officer, the report, we are informed, is treated as confidential and is not 
available to the assessee. We think, therefore, that hefoie giving his approval 
to the imposition of a penalty, the Inspecting Assistant Commissioner shoul.l 
give an opportunity to the assessee of b ing heard and if, after hearing him. 
he gives his consent to the order of penalty proposed to be passed by the 
Income-tax Officer, the appeal against such order should lie direct to the 
Appellate Tribunal. If our proposal that the Appellate .4asist.'int Commis¬ 
sioner should be made independent of the Department and placed direetlv 
under the Ministry of Law is accepted, then we see no harm in the appe.il 
being preferred to the Appellate Assistant Commissioner a.s at present. 

230. Another point urged in the replies to our Questionnaire was flip manner 
in which section 28 was interpreted. According to the seet’on whore an 
Tn ‘ome-tax Officer discDverc an item which has been concealed, the penalty Ife 
levied at times the fax v/hich would have been avoided if the income retiirn- 
ed had been accepted as the correct income. It has been argued that the 
assessed income might have been arrived at oq considerafons not related te 
the concealed item and often by reason of the disallowances of certain claii^ 
made in the return, and that in such cases the penalty usiiallv levied hears no 
relation to the concealed item. In support of the existing practice it can be 
argued that the rate of times the tax which would have been avoided is only 
a measure for’arriving at a figure of the penalty to be levied for the default, 
iirespective of the magjiitudc of the default. On the other hand, it can also be 
contended that the law, as it stands, seeks to impose penalty at a prescribed 
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rate on the income which the assessee is deemed to have attempted to conceal. 
It has to be remembered that the dilJerence between the assessed income and 
the returned income may uox be solely due to attempted concealment of income 
but may**al 80 be due to ignorance of law, miscalculation, etc., which might 
have resulted in the lower amount of income being stated in the return, in our 
opinion, the penalty should, as far as possible, be related to attempted con¬ 
cealment. In cases where the accounts are accepted, the concealed income 
may be of two kinds—concealment of a source or item of income, or conceal¬ 
ment through disguised expenses. In arriving at the assessable income, the 
Income-tax Officer adds Lack what he considered to be concealed items to the 
sum of returned income and statutorily inadmissible items, in such cases, the 
Central Board of Be venue’s Circular No. 40 of 1941 directs that for the purpose 
of arriving at a quantum of penalty, the following method may be adopted.— 
Where the accounts are not rejected but the assessable income is determined 
by adding back inadmissible items in addition to the income concealed or esti¬ 
mated to be concealed, penalty should be computed by taking the difference 
between the tax on the income assessed and the tax on the income declared as 
increased by the inadmissible items added back in respect of which an honest 
difference of opinion could be entertained. No relief need necessarily be given, 
however, in respect of siU'h items which the assessee ought to have added back 
according to the instructions in the return form.” This seems to ns to lie a 
fair method of computing penalties as it is essentially related to the items 
attempted to be concealed. Where the accounts are rejected as ine^omplete and 
unreliable as a result of the discovery of concealed income and tl«e assessable 
income is determined by an estimate, the eirciilar direets “that the estimate 
should be presjitned to be as near tlie actual income as is pa sible of ascertain¬ 
ment and the amount of penalty calculated tnkino difference of tax on the 
income declared and on the income so c'-tiniated’While4.he rule thus stated 
ma\ not be open to objection, there is a danger of its being ajipIV'd even to 
cases which should pr^>per!y be held to be governed by the previous rule. Tn- 
^me-tax Officers must carefully consider whether a case is merely gjae of con- 
cejilrncnt of a parti(nilar item or items or the eonooahnent which they may 
discover such as (o suggest that tlu' accounts arc unrebable and should he 
rejected. T hoiigli the diseover\ of eoneeahnenl nia\ he a common factni' to 
both cas'^s, the two (‘ases obviously belouLt to different eategorii'f for the 
purpose of penalising the assessee We would, therefore. '-mzgest to iho 

Central Board of Bevenne that tlu' eirenlar mjr\ he su’tah!\ i>iodified so .-iv to 
bring these consideration, clearly to the notice of Tneome-tax Officers. 


231. It not mfieipiently happens that the Department lias the choice of an 
alternative remedy in the case of income-tax offences. Failure to make a 
return or to comply ''ith notices contemplated in section 28 (1) (a) and (b) of 
the Act can not only be ])unished bi the imposition ot a penalty under that 
section, but can also be made a ground for prosecution as far an offence under 
section HI of the Act. Tlu' delinquency referred to in section 28 (1) (o) can he 
punished either by means of a penalty under that section, or by a prosecmlion 
under section 52 of the Act. A person who submits a return which conceals 
particulars' of his income, or furnishes delibeiately false particulars, has to 
fake a verification which will ipso facto be false, and the false statement in 
such a declaration is an offence under section 52. Sub-section (4) of section 
28 lays down that no prosecution for an offence against the Act shall be institut¬ 
ed in respect of the same facts on which a penalty has been imposed under that 
section. Sub-section (2) of section 53 gives powers to the Inspecting Assistant 
Commissioner to compound any offence, either before or after the institution of 
proceedings under sedfions 51 and 62, 
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232. The policv of the Departmeni hitherto has been generally to adopt the- 
remedy of levying penalties under section 28. Tn those, cases in which prose¬ 
cution has been, or is intended to be, j-esorted to under -ection 51 or section 62,* 
the matter is usually compounded and only a few cases are-, pressed to 
conviction. Both '*in the case of levying a heavy penalty and in cases of 
prosecution and consequent compounding, if any. the orders of the Central 
Board of Eevenue are generalK obtained. 

233. We wanted to assess public opinion on the proper projedure which 
should be adot)ted in such cases, and we enquired (see Question No. 44) 
whether Government should ordinarily pi-oceed to prosecute the person con¬ 
cerned, or preferably safeguard the revenue by the imposition of a penalty 
under section 28, or by compounding the offence. We also asked whether th^ 
maximum penalty under section 52 '.;hou!d not be increased if the possibility 
of a prosecution Is to sei-ve as a deterrent. We made enquiries as to wbat the 
public reaction would be 

(i) if there are frequent prosecutions for income-tax offences; and 

(ii) if even clear (-ases of offences are compounded. 

2H4. The replies we received disclosed very great divergence of opinion. 
While a few suggested that prosecution should invariably be resorted to, a large- 
majority were in favour of imposit;on of a penalty or of compounding of 
offences. These latter pointed out that the standard of proof required for a 
conviction in a criminal Court i?' very high and there is not altogether negli¬ 
gible danger ol the person being acquitted merely on toclmical grounds, 
failures in prosecution, even though they be on technical grounds, would be 
damaging to the prestige of the Department. Some others preferred to follow 
a ni'.ddle course, and said that the first ty\o or three default'-; may be dealt with 
under the penalty section but that later lapses should invarialily result in as 
prosecution or at least in the imposition of a very hoavy composition fi‘e. 
Some replies pointed out that eomposil on in clear cases would give rise to 
serious misgivings in the mind of the jiublic, especially when ca,ses against 
persons of substantial means are coinpounrled and those against noor per.son.s are 
to convic tion. S. in'..- of the replies agreed that the ma.ximum penalty 
imposabJe under section 52 should he increased. 

2.35. We think that normally the procedure by way of levying a f)enalty 
unde -'(.‘ction 28 should be followed. Penalty is essentcall.v meant both as a 
corrective and a punishment to the delinquent. Prosecutioii is intended to 
serve not only as a punishment to the person concerned, but is also designed to 
act as a deterrent to others. There are considerable difficulties in the way of 
securing a conviction in a Court of law, and even a reall.v good case may fail for 
technical reasons and persons who are morall.y gnilty might thus escape. Gov¬ 
ernment would in such oases not only lose revenue, but mnv sustain some 
damage to the prestige of the Department." Gove'riment cannot afford to risk 
t(» many failures. As has been pointed out by Shultz in Amer’can Puldicy 
Finance, page 330: “To make tax evasion a criminal acd- punishable by heavy 
fine or imprisonment is a punishment which generally fails through over- 
severity. On this ground jury has persistontl.v refused to convict a person ' 

indicted for tax evasion.Punishment for evasion should take the form of 

monetary penalty specifically pro.vidpd by the tax statnfe’’. 

236. At ihe same time the efficacy of a prosecution as a deterrent cannot 
altogether be ignored, and we think that in suitable cases prosecution should bo 
undertaken. Tn our view, it should be resorted to in flagrant eases, or in cases 
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of repeated violation of law, where the imposition of penalty has had no effect, 
or where the amount involved is large. In order that the prosecution under 
section 62 may have a more deterrent effect, we recommend that the section 
hhould differentiate defw/ en the iess serious and more serious ofTenoes, and 
th.it in the" case 11 the latter imprisonment should be made either 
siMplt; or rigorous an ’ the limit of fine may be extended to Ba. 
l(),t'X)0. Unless the case is a gross one, compounding may be resorted 
to, but the policy f-liould, as far as possible, be unitorm so that 
no occasion should arise for the criticism th.lt a rich man can, if found out^ 
purchase his freedom by payment of money, while a poor man has to go 
to jail. The sanction of the Central Board of Bevenue should invariably be 
obtained both for prosecution and for composition so as to maintain uniformity 
of treatment. public opinion in our country is not so advanced 

as to look down upon Ihose who are proved to have attempted fraud on the- 
revenue. We are aware of cases where persons who have been prosecuted, but 
who have paid composition fee, are allowed to mix freely in respectable society 
without the public attaching any kind of moral stigma to their character and 
doings. We, therefore, suggest that those on whom a penalty has been levied 
more than once for offences under section 28(l)(c). or who have been convicted 
in respect of more serious offences under section 52, should be held to be dis¬ 
qualified or membership of legislative or local bodies or for acting as trustees, 
niiless Covernment in special cases agrees to set aside the disqualification. We- 
also recommend that the operation of section 54 of the Act may to this extent 
be excluded where; -with the sanction of the Commissioner, the fact of an 
assessee having been subjected to a penalty under section 28(l)(c) has to be 
made public. No such provision is necessary in the case of a conviction under 
section .52. as the crimin.s] proceedings are normally public The Boy.*?! Com- 
itiissioi) in lOLJO have quoted with approval in paragraph 66-1 of their report, a 
statement made before thcin bv an experienced an eminent lawyer: “People 
should be made to understand th.at if they defraud the revenue, thev are com¬ 
mitting a mean and despicable offence against every one of their fellow tox- 
payers and on conviction the offender should he made to feid the- ig’-'^niiny and 
disgrace attaching to the crime hi* has committed’'. 

237. In considering the question of penalties for the submission of incorrect 
returns, we had also to bear in mind the fact that manv of the assessees the 
assistance in tjie preparation of the returns from various persons, and the ques¬ 
tion naturally arose whether it would not la* advisalile to visit the abetment of 
the submission of incorri'ct returns with some kind of punishment, either by 
the imposition of u penalty or by making it an offence. In England, under sub¬ 
section (2) of si'ction 30 of the Income-tax Act of 1918, “the person W'ho know¬ 
ingly find wilfully aids oi- abets any person in committing an offence under that 
section, forfeits .a sum .>f iioO". That section refers “to a persriu who iii mak¬ 
ing ; claim for, -jr olit rning any allowance or deduction 

(a) is guilty of any fraud or contrivance: or . 

fb) fraudulently conceals or untruly declares any income or any sum 
which hr h:rs charged against or deducted from, or is entitled to 
charge against or deduct from any person; or 

(c) fraudulently.junkes a second claim for the same cause.’’ 

238. In answer to our Question No. 43, enquiring whether it would not be 
right to follow the English law and declare even abetment of submission of in¬ 
correct returns to he an offence, the opinions expressed were somewhat divided. 
Some, including some, of the Auditors and riogiste'red Accountants, w'ere in 
favour of the proposal. A large number expressed themselves as being opposed' 
to it. The latter pointedly invited our attention to the difference in the standard 
of education and literacy between England and India, and stater] that if the 
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f)roposal made was given effect to a large number of semi-literate persons, such 
■as clerks and munims, would be made punishable for having abetted the sub¬ 
mission of an incorrect return. Others stressed the fact that in many instances 
the return is submitted under the guidance and advice of Lawyers and Eegistered 
Accountants who have perforce to be guided by the information given by the 
assessee. They made a special mention that so far as the Eegistered Accountants 
are concerned, they are already subject to the disciplinary jurisdiction of the 
Accountancy Board and that the liawyers are under the disciplinary jurisdic¬ 
tion of the Bar Councils, in case they are found to have been guilty of mis¬ 
conduct. They stated that the only persons who guide the assessees profes¬ 
sionally, but are not subject to <he disciplinary control of any body regulating 
the conduct of their profession, were the Income-tax Practitioner. Other replies 
to our question made the suggestion that the matter should be left to be dealt 
with under the existing Criminal Law and that no speciarl provision was neces¬ 
sary as was contemplated in the question. We are not impressed by any of 
these arguments. 

289. Taking the laat-mtntioiied objection tir^t, if the rnalter were left f(' 
the existing Criminal Law, a person would be eouvicted of abetment only oi 
an offence upder section 52 of the Aet. That section, however, refers to the 
making of a false statemeirt the individual concerned in a vt'rification re- 
qoired to be made under different sections of tlie Aet. What we had paidi- 
cularly in mind was the abetment of the submission of an incon-ect rcturr 
which is mentioned in section 28(1) (c) of the Act. That, however, is a lapse 
punishable only with a penalty under the Income-tax Act, and the c.'cistin^ 
Crimiiial J..aw will not make the abetment of that lapse punishable, unlesf 
specific provision to that effect were made. It is true that the standard ol 
education and literacy in this country is not as high ps it is in England: but 
a person would render himself liable for punishment as an abettor only if lu 
“knowingly and wilfully assisted" another person to submit an incorrecl 
return. That would he a question of fact to be decided in the eireuinstances 
of ettch e.ase, and we have no doubt that the persons authorised to inqiose r 
penalty voulil take into consideration whether, having regard to the staiidarr 
of education of the person alleged to bi' gtiilty of the abetment, he could pro 
perly be said to !■ ive knowingly and wilfully helped the assessee in 
submitting an incorrect return Wo are aware that Eegistered Awountnntf 
and Legal Practitioners are subject to the disciplinary jurisdiction of tht 
Accountancy Hoard and the Bar Councils respoc.tivoly, hut the power of takiuf 
disciplinary action has, so far as our knowledge goes, been exercised ext'cnielj 
rarely, if at all. The procedure laid down in taking disciplinary action is ai 
elaborate one, and the infrequency of such disciplinary action does not m'ces 
sarily indicate that there have been no lapses on the part of these persons 
No doubt in many eases they have to be guided by the informatio! given by 
the assessees themselves, and, in so far as their advice is based on the informa 
tion given by the assc.sees, they could not be said to he wilfully and knowingb 
guilty of abetmen^ lul there may be cases Avhere eomplurity of the lega 
and accountancy advisers may be obvious, and it is in such cases that \v( 
r)ropo6e that the Inecnne tax Officer should have.,,f»r.wer to imin»se .a penalty. 

240. The ease f)f Income-tax Pracititioners stands on a somewhat differeir 
footing, and we had numerous complaints about the competency of thes< 
gentlemen to represent the assessee in Income-tax proceedings. Under soctior 
•61 (2) (iv) of the Aet, an Income-tax Practitioner means— 

(a) any person w'ho, before the 1st day of April 1988, attended befor< 
an Income-tax authority on behalf of an assessee otherwise thar 
in the capacity of an employee or relative of that assessee; 
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(b) any person who has passed any accountancy exaniinatio^lj recognised 
in this behalf by the Central Board of Revenue; oi 
(oj any person who has acquired such educational qualifications as the 
Central Board of Revenue might prescribe for the purpose. 

' The Central Board of Revenue has, under Rule 46, prescribed the 
-educational qualifications as possession of a degree In Commerce, 
Law, Economics or Banking of any of the Universities specified in 
i;hafc rule. Some of the replies to our question suggested that it 

was the Income-tax Practitioners who could—if at all—^be said to be 
•concerned in abetting the commission of offences under the Inconje- 

tax Agt. They are not bound to audit the accounts and can always claim 
to have drawn up the return on the basis of the material furnished by the 
assessee. They do not often sign any statements prepared by them. An 
Income-tax Practitioner who is qualified to be so under section 61(2)(iv)(a) of 
the Act need not possess any qualifications at all, except that oi having attend- 
•ed once before an Income-tax authority prior to 1st April 1938. A ]jerson 
qualified under (b) of that chiuso may possess some accountancy knowledge, 
but need have no acquaintance with the Income-tax Law. A persop qualified 
under the educational qualifications prescribed by the Central Board of 
Revenue, such as a graduate in Law, may be acquainted with the Income-tax 
Act but has no knowledge of accountancy. A graduate in Economics may 
have no knowledge either of accountancy or of law. Yet all thes ' person^ are 
etititled to represent the assessee as “Income-tax Practitioners". It. has been 
urged that this category of Income-tax Practitioners may bo allowed gradually 
to die out as the legal and accountancy professions can provide all the assisL 
ance that an assessee may stand in need of. We suggest that the Central 
Board of Revenue or the Commissioners should ^raw up a list of persoms who 
are at present C7)titled to appear as Income-tax Practitioners by reason of 
possessing qualifications under section 61(2)(iv)(a) of the Act, and of those 
at present qualified under section 61(2)(iv) (b) and (c), provided that the 
latter pass an examination in Income-tax T^aw and Accounts similar to that 
prescribed for the Income-tax Officers. No further addition need be inade to 
that list, unless the person who proposes to practise as an Income-tax Practi¬ 
tioner passes sucli an examination. All the Income-tax Practitioners having 
their names on the roll maintained by the Commissioners or the Central Board 
of Revejine, a.s the case may he, should be required to conform to a code of 
piofessional conduct and discipline prescribed by the rienJral Board of Revenue. 

241. It seems to us right that we should adopt the English practice and 

add a suh-seetion to section 28 so as to provide that a ])ersou who wilfullv 
and knowingly abets any person who has rendered himself liable to a penalty 
under circumstances mentioned in section 28(l)(c) of the Act, may be ordered 
by any Income-tax Authority to pay a fine which may extend to Rs. 500. As 
in the case of any other penalty, w'e suggest that there should be an appeal 
against the imposition of the penalty on the abettor. The appeal should be 
heard along with the appeal, if imy, against the assessment in the proceodin.'^ 
which resulted in the imposition of penalty on the abettor. * 

W—Secrecy and Publicity 

' (Questions 46 and 47) 

242. A suggestion was made to us that the provisions of section 54 may 
be relaxed m certain cases which are more .or less analogous to the exemptions 
mentioned in sub-section (3) of that section. We accordingly enquired (vide 
Question No. 46) what the views uf the public were regard to the disclosure 
•of confidential information— 

* 

(1) to the Advocate-General, where it appeared that there had been a 
breach of trust relathig to charity; 
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* (2) to the Provinpial Goverixmeot in respect of information having a 

bearing on the recovery of Sales Tax; and 

(3) to the proper authorities when the assessee makes, in the course of 
income-tax proceedings, statements which implicate him in a 
criminal offence and when such statements have been made with 
a view' to escape liability under the Income-tax Act. 

We further asked whether the statements made by an assessee in the course 
of income-tax proceedings may not be disclosed to a third person if such a 
statement asserts, falsely and with a view to escape or reduce taxability of 
the profits of a certain property, that such propej^y belongs to such third 
person. This last proposal was similar to the provisions contained in section 
7 (4) of the Income-tax (Investigation Commission) Act. The idea underlying 
this provision in the Income-tax (Investigation Commission) Act was that the 
possibility of a disclosure being made to a third party, who may be in a posi¬ 
tion to take advantage of the false statement made by the assessee may act 
as a deterrent against the assessee recklessly making such false statements. 

243. The replies we received disclose a sharp difference of opinion. While a 
large number were' in favour of the suggestion.s, the majority were not inclined 
to accept them. The main argument advanced by the latter was that it would 
be a violation of the principles of secrecy which attach to the incouie-tnx 
pvoceedings. While some considered that it would be immoral to disclose 
information given in confidence to the Income-tax Department, others stressed 
tb:'t the i)ractical result of such a ])roposal would be to deter assessees from 
making a true disclosure and wo.uld add to the difficulties of the Department 
in obtaining information. Some of the replies went so far as to say that it 
wt:- no business of thf‘ Department to act either as a (’.T.D. agency for other 
d(']iartments or as a guardian of the morals of the people. 

244. With regard to the proposa's contained in clauses ft), (2) and (3) of 
tih..stion Xo. 47, we are not impressed by the arguments advanced against 
Hi" aecefitance of those jiroposals. Section 54 has for its object the mainten- 
aijce of secrecy of the financial affairs of the assesse" as disclosed iu the 

, a.ssessment proceedings, except for the purposes specified in clauses (a) to (m) 
of sub-section (3) of that section, which are all purposes of a public nature. 
Ail statements made by the as.ses.see and all returns furnished by him, or 
.accounts or documents produced by him, or anv evidence givim by him are 
treated for all other jmrposes as confidential and they cannot be c.iiled for in 
a Court of law'. The princifile underlying the section is to make the informa¬ 
tion contidentiii! as between the assessee and the Department .so a.s to 
encourage assessees to make .i full and true disclosure to the Dei'artmeiit of 
all the relevant facts within his knowledge, with the assuranc- that any state¬ 
ment made by him would not be, subsequently used against him. It is true 
that the priucijile of secrecy and confidence attaching to the income-tax pro- 
e('edmgs is not to be lightly violated, but it is equally important that these 
.pri'icijrles should not afford a cloak to the assessee to make reckless state- 
jnents in ordemto avoid tax liability w'ith the assurance that such, statements 
vviM not involve him in any serious consequences. The exceptions mentioned 
in «!ih-.«ection f-S) of the section were designed with this end in view, anti it 
seems to us that the proposals contained in clauses (1). (21 and (3) of Ques¬ 
tion No. 46 are similar in nature to the exceptions recognised under sub¬ 
section (3). For instance, clause (j) ofl sub-section (3) permits disclosure to 
an officer of the Provincial Government of such facts as may be necessary for 
the pun>Qge of enabling that trovernment to levy or realise anv tax itnposed 
by ft on agricultural income. This provision is indistinguishable in ]irinciple 
from the proposal contained in' clause (2) of Question No. 46, wherr it has 
been SJiggested that the information having a bearing on the recovery of th& 
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Sales Tax may be disclosed to an officer of a Provincial Government. With 
regard to the suggestion in clause (1) of Question No. 46, it has to be remem¬ 
bered that income from property held in tnist for charitable purposes is made 
exempt from income-tax for the purpos'- of giving encouragement and help 
to such trusts, it is true that it is not business of Income-tax Officers to 
find out whether the income has in fact been utilised for charitable purposes, 
but cases are not infrequent where it does come to the knowledge of the 
Iiicome-tax Officer that the income though received ostensibly for a charitable 
purpose, is not in fact so utilised. It is not within his power to di.saliow the 
exemption which is granted by law merely on the groujid that there has been 
a breach of trust in the matter of utilisation of the incojjie of the trust pro¬ 
perty. But it seems to us very desirable in the public interest that any fact 
■discovered in the course of income-tax proceedings clearlv indicating that 
there has been a breach of trust relating to a charity should be brought to 
the notice of the Advocate-General, so that, if an advSsed, the Advocah'- 
Geiicral m*ay take suitable steps in the matter. 

245. There has been considerable opposition to the proposal embodied in 
clause (3) <jf Question No. 46. While* some contended that there not be 
any stnteincnts made by the assessee which would implicate him in the com¬ 
mission of a criminal offence, others stressed the undesirability of the Income- 
tax De]>artinent taking upon itself the duty of keeping the moral conscience 
of the asseasces. This criticism ignores the existing provision in sub-section (3) 
(a) of section 54 and proceeds on some misconception of the precise point we 
had in mind. We did not suggest that every statement which implicates an 
n.s.sessee in the commission of an offence should be brought to the notice of 
the proper authorities, but we intended that action should be taken only 
when such statements were vnth a view to escape liability und r the 

Income-tax Act. We take a simple example. An assessee makes a statement 
that a certain sum ap])earing in his accounts does not i^present his profits, 
but represents a sum which lie misappro])riated from some other person. It 
may noi always he jiossiblc for an Income-tax Officer to decide whether the 
statement was true or not; hut if he accepts the statement as true and levies 
no tax on tlie .sum on the ground that it w’as a misappropriated amount, it 
seems to us that there is a clear case for prosecuting s\icVi persou, If, on 
the other hand, the liieonu' tax Officer does not .accept the statement to b«‘ 
tiuo and levies ineome-tax on the sum alleged to be misappropriated, the 
<'issess<’c is at least gu'lt\ of having attempted to mislead the lueome-tax 
Ofliecu’. As the, statement was made on oath, the Ineome-tax Officer m-'v have 
to decide in each ease wliether the assessee should he 'prosccutod for having 
made a false statement or not. It s(>enis to us that the further investigation 
alu'ul th.> falsity or othorwisn of the statement should ho left to the investigat¬ 
ing authovilies, and if a statement appears prima facie to implicate the 
assessee in the commission of a criminal offence, and if the statement was 
made in order to avoid or reduce liability to tax, the matter should be 
referred to the appropriate authorities, bo thfit they mav take suitabk' st 'ps 
iti the matter. 


246, With I’cgnrd to the proposal contained in elaus«- (4) of Question No. 
•i6, thero v.ns cons*ide.rabU' opposition to it in the replies that we received. 
Seane of the replies stressed th4 undesirabilily of fomenting private litigation 
by giving an opportunity to a third person to file a suit on the basis of the 
statement made hv the as.sessee. Some of the replies pointed out that such a 
«<atement made by the assessee. Some of the replies pointed out that such a 
assessee doe^ make a slatemimt pleading the ownership of the property in a 
third person, he probahlv makes it after taking such third pereon*into his 
<‘onfidenoe, so that the disclosure to such third person of the statement made 
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by the assesses would not have any practical results. Some others who dic^ 
not seriously object to the propcteal, however, pointed out that there was no¬ 
necessity for enacting a provision of the kind suggested, as it was open to the 
Income tax Officer to summon such third person under section 37 and to 
examine him to examine the correctness of the statement made by the assessee. 
We think that the proposal contained in clause (4) of the Question which has 
been accepted by the Legislature in enacting section 7(4) or the Income-tax 
(Investigation Commission) Act, should be adopted as u part of the ordinary 
law relating to income-tax. At present it is open to an assessee to assert the 
right of a third person to a certain property in order to escape the liability to 
tax on tl-'C income of such property in the knowledge that any statement made 

by him could not be used against him as being protected by the provisions of 

secrecy contained in section 54. It is true that, as pointed out in some of the 
rejilies, it is open to the Income-tax Officer to summon such third person and 
enquire whether the property alleged by the assessee to belong to such third 
person does in fact belong to liim. But even so, it is not open to the Income- 
tax Officer to furnish to such third person a copy of the statement made by 
the assessee or even tell him that such statement has been made. Unless such 
third person is in possession of the statement*made by the assessee, he cannot 
use it to support his title to Ihe pfoperty, and the Income-tax Officer himself 
will be precluded from producing that statement under the existing provisions 
of section 54 of the Income-tax Act. If, however, there is such a provision in 
the law, as suggested in clause (4) of the Question, it would, in our opinion, 

act as a deterrent to any person falsely setting up a title in another person 

merely for ihe purpose of evading liability to tax on the income of such property. 
The Legislature has thoughl. it fit to exempt from the operation of section 54 
statements of this type so far as the Income-tax Investigation Commission is 
concerned, and, for the very reasons which appealed to the Legislature then, 
we think that it ■would, 4 >n the whole, make for a more efficient administration 
I of the Act if such a provision was incorporaled as a part of the Income-tax 
Act. 


247. In Question No. 47, we enquired whether it would not be desirable to 
give wide publicity to oases in which the assessees are found to have made 
gross under-statements of their income, and to cases where persons have been 
convicted of income-tax offences of a serious nature. Here, again, a large 
majority of the replies were against the proposals made in the Question. Some 
of the replies, w'hich were opposed to the proposal, stated that such a course 
would have no effect as a deterrent, especially in the present state of public 
apathy in which the immorality of tax dodgers does not seem to weigh too 
heavily on anybody’s conscience. Others stressed the argument that such 
action would be regarded as vindictive by the public and evoke no sympathy 
from them. They stated that the Department is already very unpopular and 
the proposals of this kind woiild add to its unpopularity. Others objected to it 
on the ground that publicity of the kind contemplated was likely to affect the 
credit of the persons concerned. Some others stated that publicity was already 
given by the Press to the proceedings in Court when any one was convicted of 
an income-tax offence. There were, however, some, Associations and persons 
(these were in a minority) who stated that publicity of the kind contemplated 
would serve as a deterrent. It has been suggested that if the’returns them¬ 
selves Are published, businessmen might be afraid of their false statements 
being found out by their fellow businessmen who must know in a general way 
of the incomq^or profits each of them has been making. Tliis seems to be of 
doubtful expediency. This step will be of no use in the case of large incomes 
where differqjjces cannot be easily detected. The position may be different 
where a man pretends he has made only losses in a particular year concealing 
his profits. ^ In U.S.A. attempts were made by legislation to publish the names 
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oi federal jnconue-tax payers in the hope that open ^announcements of taxable 
income, of tax payments, would lead to discovery of evasion. The attempts 
had to be given up as there was a public outcry and no beneficial effect resulted 
(Schultz, American Public Finance, 3rd Edition, page 464). On the whole, 
we think that the proposal contained in clause (1) of the Question, namely, 
of giving wide publicity to persons who are found to have made gross under- 
st.'itenient of their income may be dropped. Whajt is e gross under-statement 
must he a matter of opinion, and power of the kind contemplated may possibly 
be us(‘d—in some oases unjustifiably—to the detriment of the credit of the 
peis(jn concerned. 


248. With regard to the publication of cases in which persons have been 
convicted of serious income-tax offences, we think that there is much to be said 
in favour of the proposal. Proceedings in criminal courts are public, and in 
gross cases they do attract public attention. The proposal, therefore, contained 
in clause (2) of the Question is not a novel one; and there is a certain advantage 
in public exposure of persons who are guilty of deliberately cheating the revenue. 
We would here quote from a reply that was received from a well-known Chamber 
of Commerce. They say: “The penalties and public exposure which should 
1)':; applied to those who deliberately cheat should be of the utmost severity. 
OiH result of this would be that merit would attach to those who pay their 
just dues. As things are at present, there is no question but that those who 
are known to be the biggest deliberate taxation cheaters are received in all 
i-anks of society in the country and by virtue of their very success in cheating 
ai\‘ surrounded with an aura of ability and shrewdness, instead of being ostra¬ 
cised and stamped w'ith obloquy. There can be no public conscience in the 
matter of taxation as long as these conditions obtain”. 

249. We would point out that this question was considered by the Indian 
Taxation Inquiry Committee (Todhunter Committee). They recognised that 
since 1922 the maintenance of secrecy in income-tax proceedings was “an 
important factor in the development of an efficient administration of the 
ijicome-tax in India’’. But they were prepared to depart from the practice 
without infringing the principle of secrecy, by recommending that in the 
aiuiual reports a list of persons penalised for income-tax offences may be pub¬ 
lished as is the practice in Australia. They thought this might operate as n 
deterrent to the commission of such offences (paragraph 2.50). 

250. Tn U.S.A. also evasions discovered by a “flying squad’’ check are 

punished by maximum penalty and full publicity is .given to their discovery and 
punishment. “Thus to be made an example before his neighbours may seem 
disproportionate punishment for the evader caught by this })rocedure where 
others escape examination and detection. But the ta.x evader has only his 
sharp practices to thank and the publicity given to his cast is salutary w^aming 
to prospective evaders’’ (Schultz—American Public Finance—3rd Edition, 
page 329). ,, 


X.—Oancell&tion of Assessments, Revision and Review 

251. Several of the replies received by us stressed the desirability of Income- 
tax Officers making a freer use of their powers under section 27 of the Act to 
cancel assessments already made where the conditions required under that 
section were satisfied. It is true that an application under section 2'i»to the 
Income-tax Officer to exercise his powers under that section and an appeal 
against the assessment itself are two concurrent remedies open to the assessee; 
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but tills position is not peculiar to income-tax procedure. Even in Civil < ourts 
two such concurrent remedies are available where a judgment debtor can make' 
an application to the Court to set aside an ex •parte decree and at same time 
can file an aiipeul in the higlier C’ourt against that decree. If the application 
for setting aside the ex parte decree succeeds, the appeal automatically falU 
throug'h; if it does not s^iicceed, the matter can be decided in appeal. Similarly, 
if the application under section 27 of the Act succeeds, the assessee need not 
pursue his apjieal against the assessment before the Appellate Assistant Com¬ 
missioner. We do not think, therefore, that there is any point in the submis¬ 
sion made in .some of the replies that these two cori'-urrent rejnedies may 
lead to a conflict. Normally, un application under section 27 would be decide! 
long before the appeal comes on for hearing before the Appellate Assistant 
!‘ommissioner. We, therefore, recommend-ithat a freer ust be made, especially 
in cases decided under the proviso to section 13, or under section 23(4) of the 
power under section 27, particularly where the Income-tax Officer is sartisfled 
^liat the true accounts of the assessee are forthcoming at that stage. 

252. We should like to point out that the powers of revision under section 
38A can he invoked only when an application is made for revision wdthin one 
year of the date of assessment. We are aw'are of cases where the Department 
lias recognised that the assessments made during the previous years were 
incorrect, has promised to give relief lo file assessee in resjiecl of future assess¬ 
ments only but has refused to revise earlier assessment, because the application 
for revision was made more than a year after the date of the order. The ■ 
provisions of section 35 cannot be involved in such ca>>es bt canst the mistake 
which resulted in the uTong assessment may not be apparent from the record; 
but where it has been established to the satisfaction of the Diparlnunt that 
earlier assessments were made owing to a bona fide mistake of the Departmeni 
or the assesste, we see no reason why an order in revision shovild not be per¬ 
mitted to he juissed merely hecause more than a year has elapsed after the 
juissing of the order which is recognised to be wrong. Section 35 allows a period 
ef 4 yea.’-g within which an order can be Tiiade for rectineation of the .‘-ssess- 
ment. Section 34 peMiiits the Department to reopen a corniileti-d asse.'..sment 
within 4 or in soiiif case.s S years after the close f>f the rek vant a.ssi ssinent year. 
We, therefore, n‘'-ommend that under section 33A, it should at least he within 
the power of the f'oT-''iriissioni r to rila.v tin' time lindl for just and adoouate 

■ Wh- would emphasise that it is wholly mijust fui the Depaitinenl. to 

.attempt to keep money whieh has been wrongly ree'^wered owing to a hima 
fide error on the part of the assessee or the Department, and that such attempt 
to resort to technicalities must inevitablv have reactions in the opposiie direc¬ 
tion as the assessees may also be tempted to play the same game. 

253. A claim has been made (hat the assessee’s right to ask for reopening 
''of an assessment should be co extensive with that of (Jovernment under section 

34 of the Act. This position is scarcely tenable because ordinarily the assessee 
will be in possession of all information material to the assessment. However, a 
mea.sure of relief again.st genuine bardshij) eve^a in this class of cases may be 
obtained by resorting to the revisionnl procedure pniscribed under section 33A 
of the Act, as we have reconimendod above that th(! time limit p’escrihtd by 
section.33A should be capable of being redaxod for just and sufficient cause. Tt 
is, however, conceivable that justice cannot be done in some cases even in 
exercise of thi rtwisional powers under section 33A, We would aeeordin.gl 
suggest that a limited power of rr-vii*w' may be conferred on the Incomo-tax 
:«nthoritieB similar to that possessed by.the Civil Courti; on discovery nf new 
material w||ich could not have hern product d with due diligence during the 
original proceedings. Eeference in this connection may be made to section 24 
of the English Finance Act of 1923 though that section is in terms limited 
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<to assessments under Schedule D. Under that section any assessee, who 
!i lieges that the assessment was excessive by reason of some error or mistake 
in tile return or statement made by him, may, at any time not later than 6 
>eiir8 after the end of the year of assessment, make an application for relief 
to the Commissioners of Inland Bevenue, and the Commissioners are authorised 
i !0 give by way of repayment such relief in respect of the error or mistake as is 
reasonable and just. 

y.— APPEALS 

(Questions 48 and 49) 

254. In question Np. 48, we enquired whether it would not be necessary 
to provide a right of appeal. 

^ (1) against an order under section 35 (Rectification) and 

(2) against an order of an Appellate Assistant Commissioner refusing 
to extend the time for filing an appeal or dimissing an appeal as 
not filed within time. 

The leplies that we received were almost unanimously in favour of the 
view that ^here should be a right of appeal in both these cases. One or two 
replies pointed out that there is an appeal against both these orders ev( n under 
the existing law, arid that it has been so held by the Appellate Tribunal. But 
the matter is said to be pending before the High Court on an appeal against the 
order of fhe Appellate Tribunal, and we think that the matter should bo. placed 
b&yond doubt by a suitable amendment of the law'. It should be made clear 
lluit an appeal wo.uld lie against an order under section 35 both in cases where 
the authority takes action and makes an order of rectification or refuses to take 
action. The appeal against an order under section 35, we think, should be 
limited only to the rectification ordered or to the refusal to make an order of 
rectification. It should not be open to the appellant on such an appeal to re¬ 
open the merits of the original order except to the extent permitted byi 
section 35. 

255. Iff was pointed out by the Bengal Chamber of Commerce that there 
w'as no appeal provided against an order appointing a person as an agent of a 
non-resident, and they urged that this should be made Uhe subject-matter of a 
.separate' appeal instead of - leaving the question to be agitated in the assessment 
proceedings of the alleged principle. We think that there is a good deal to j 
be said for thi.s view, and recommend that the suggestion made by thej 
(!hamber of Commerce bo accepted. 

250. There was another point raised by the same Chamber and that related 
to orders passed nruler section 23-A of the Act. Under that section, it is open 
to an Tneome-tax Officer in certain cases of non-public companies to make an 
vrder, w'ith the pi'evious concurrence of the. Inspecting Assistant Commissioner, 
^at the undistributed portion of the previous year’s assessable income of the 
company, as computed for income-tax purposes and reduced by the amount 
of Income-tax and super-tax payable ])y the company in respect thereof, 
should he deemed to have been distributed as dividend among the 
sh.arelio]flers. Thereupon, the proportionate share of each shareholder 
can be includfid in the total income of such shareholder for the purpose 
af ajTiving his total income. Under the third proviso to sub-section (1) of 
seetion 30. a. shareholder in a company in respect of which an order under 
eetion 23-A has been passed by the Income-tax Officer cannot in respect of 
ho matters detennined by such order appeal against the assessment of his 
twn total income. The only remedy, therefore, for the company or the 
hareholders aggrieved by the order under seotion*23-A is to appeal against the 
rder itself. There is no -doubt that the company can appeal against such an 
rder. In such a case, the Chamber has desired that it Should be made clear 
hat there is no necessity for the individual shareholder to appeal. It appears 
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to us that this position is implicit in the law, as it stands, and if the company 
succeeds, fflie results flowing from a successful appeal would be applicable in 
respect of all the shareholders. But a somewhat difficult position is likely to 
arise if the company does not wish to appeal and only some of the shareholders 
wish to do so. ~’uch a situation may arise if there is a large number of small 
shareholders and only a few big ones. The section was designed to prevent 
non-public companies from postponing declaration of dividends lest such 
dividends may lead to the imposition of super-tax on the individual incomes 
of the sharenolders. If the dividend is deemed to be declared under the pro¬ 
visions of section 23-A, shareholders of limited means would stand to benefit 
by such an order inasmuch as tSaey will be entitled to a refund in respect of 
such dividend of the difference between the income-tax deducted at the maxi¬ 
mum rate and the tax due from them at the rate applicable to their own indi¬ 
vidual incomes. In such' cases, it may be to the interest of such shareholders 
to acquiesce in the order under section 23-A, while it would be to the interesttf 
of shareholders of substantial means to appeal against that order lest the divi¬ 
dend deemed to have been declared should be added to their individual incomes 
wifh the consequent super-tax liability. If the small shareholders are in a 
majority, the company may decide not to appeal to the detriment of the' 
interest of the few shareholders of substautial means. We think that in 
principle the right of appeal should be conceded to any shareholder even thougjh. 
the company does not choose to appeal; but, in our view, such cases are likely 
to be very few because in most of the private limited companies the shares are 
held by a few persons of substantial means and in most cases where an order is 
passed under section 23-A. There would be an appeal by the company at the 
instance of shareholders, who are persons with big incomes and have a controll¬ 
ing interest in such companies. 


2.57. It was further pointed out in one or two replies that there should be 
a provision for an appeal against the recovery of tax under section 23-A (3) (ii). 
Under that sub-section, where the proportionate ^hare of a member of a com¬ 
pany in the undistributed profits of the company has been included in his 
total income imder the provisions - of sub-section (1) of that section, the tax 
payable in respect thereof is recoverable from the company, if it cannot be 
recovered from such member. It is difficult to see on what basis such an 
appeal could be founded. The Income-tax Officer proceeds to recover the tax 
from the company itself if it cannot be recovered from such member. Such 
a procedure is possible if the original order under section 23-A (1) remains un¬ 
assailed. So long as the order stands, it would be too much to ask the Depart¬ 
ment to exhaust every possible remedy against the shareholder before seeking 
to recover the tax from the company. le very basis of the order under section 
23-A is that the undistributed amOTin; is still with the company, although 
it is conceivable that in fact the company may not be in possession of sufficient 
assets. It will be difficult to define the extent to which the Department 
should make an attempt to recover the amount from the shareholder ' efore it 
can take steps against the company. But as we have pointed out in the pre¬ 
ceding paragraph, fhe main body of shareholders in a non-public company are 
persons of substantial means and the qasea of non-recovery of tax and the*" 
consequent resort to section 23-A (3) (ii) would he extremely few. However, 
in theory, the right of the company to appeal against the decision of the Incom^i 
tax Officer to recover the tax from the company, instead of from the sharehok' - 
concerned, may be conceded, although it would be availed of in a very limite.l* 
class of cases. 

25$. In question No. 49, we enquired whether a non-resident assessee, who 
fails to pay the demand, should not be put on condition that he should deposit 
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the tax before any appeal filed by him against the assessment is heard; alter, 
natively, whether he shoxild not be asked to give security for payment in the 
event of decision going against him. With the exception of four or five Asso- 
oiations, most of the replies were in favoiu: of iftie proposal, and stated that either 
of the two alternatives may be adopted. Those who were not in favour of 
the suggestion pointed out that the proposal would have no practical use. 
They pointed out t' \t there was nothing to prevent tEe Department from re¬ 
covering the tax in spite of iSie fact that an appeal was filed. They contended 
that if the non-resident had no assets in the Indian Union or had failed to pay 
the demand, he was not likely to make the required deposit or furnish the re¬ 
quired security before the appeal is heard, and, in any case, it would make no 
difference to him whether his appeal is heard or not. One Association went 
to the length of suggesting that not only should there be no demand for deposit 
or security as contemplated in the question, but even the recovery of the tax 
' should be stayed unless the Appellate Assistant Commissioner before whom 
the appeal was pending permitted the recovery on the ground that the appeal 
was pritna facie frivolous. 

259. In our opinion, the view expressed in the very large majority of the 
replies from persons and Associations whom we consulted should be accepted. 
It is true that there is nothing to prevent the tax being recovered even during 
the pendency of an appeal, but the case that we contemplatf* is where the 
Department hag failed to recover the tax from the non-resident, and the ques¬ 
tion that we put to the public was whether in such cases deposit or security 
should not be demanded before the appeal was heard. Those who argued 
that the proposal was of no practical value, because a non-resident who had 
failed to pay the tax would not care to make the deposit or give the security 
ignored the consideration that the non-resident had, in fact, chosen to file an 
appeal. If the non-resident is not keen about the appeal, the demand for 
security or a deposit will make no difference to him. On the other hand, if 
he has no stake-in the appeal itself, then it would not be inequitable to call 
upon him to make the necessary deposit or furnish the necessary security. 

Tt is quite likely that the insistence on security may bring to the notice of the 
authorities concerned some concealed assets which would not otherwise have 
been known to the Department. It ig equally pos.dble that even though the 
tax was not recoverable at the beginning, the circumstances of the assossee 
may have so changed by the time the appeal comes on for hearing as to itnabe 
the demand for a deposit or security not unavailing. In any case, precaution 
of the type suggested would certainly act as a check on frivolous appeals. We 
would, therefore, suggest that before the appeal of a non-resident who had 
failed to pay the demand is heard, he should either deposit half the amount of 
the tax payable or give security for the full amount. We suggest that a request 
in this behalf should be made before the appellate authority by an Income-tax 
Officer after he has obtained the previon.- aproval of the Inspecting Assistant 
Oommissionor. It is conceivable that in - me eases the order under appeal 
may prima facie be so unsustainable that it would be an unjustifiable hardship 
upon the non-resident to ask him to furnish the deposit or give the security. 

In order to meet such cases, we would.,add a provision that the requirement of 
the deposit or the security may be waived if the appellate authority so orders. 
We may point out in this connection that the proposal made is not novel. 
Under section 213 of the Australian Act, where the Commissioner has reason 
to believe that any person intends to carry on business in Australia for a limit¬ 
ed period only, or in cases where the Commissioner for any other reaso'n thinks 
it proper so to do, the Commissioner may require such person to give security 
by bond or deposit or otherwise to the satisfaction of the Commissioner for the 
due return of, and the payment of, income-tax on the income derived by that 
person. The deposit for the payment of income-tax is demanded even before 
the business is started. The proposal we are making is modest in oonH^arisoin. 



116 


In the proposal under consideration, we are recommending that the deposit of one 
half of the tax due, or finishing of security for the whole amount, may be 
insisted on in the case of a non-resident, only where he has failed to pay the 
tax after assessment and still desires to prosecute his appeal against the 
ivssessment. 

260. It has been suggested that the provision with regard io the deposit or 
security should not be made applicable to an appeal by an agent who has been. 
assessed in pursuance of an order under sections 42 and 43. We do not 
consider that any real hardship can arise even in such cases. Under the 
second proviso to section 42 (1), such an agent is entitltd to retain oxit of any 
nioiiey payable by him to such non-resident person a sum equal to his estimat¬ 
ed liability. It shovdd, therefore, be possible for the agent to pay the tax or 
to make the necessary deposit. 

Z.—STAY OF RECOVERY PROOEEDINaS 

261. The Income-tax Act makes no provision for stay of recovery proceed¬ 
ings pending the decision of aiiy appeal filed by an assessee mi.iev the Act. If 
anv tax. penalty or interesL is due in consequence of any order passed under 
or iu pursuance of the Aer. the Income-tax Officer has, under section 29, to 
serve upon the person liable a notice of demand. Under section 45 of the 
Act, any amount specified as payable under a notice of demand imder sub¬ 
section (3) of section 23-A, or under section 29, or on an order under section 
31 or section 33, has to be paid within the time specified in the older or as laid 
d'jwn in that section. There is no provision for stay of rec,overv proceedings 
except to this extent, riz., where an appeal is filed under sect’oii 30, the 
Income-tax Officer may, in his discretion, treat the assessee as not being in 
default as long as sucl? appeal is undisposed of (see section 45). Fven this 
limited provision does not apply where an appeal under section 33 is pending 
before the Appellate Iribunal, nor when an application for revision is made to 
the Commissioner under section 33-A, nor when a reference to the High Court 
is pending under section 66 of the Act. On the contrary, sub-section (7) of 
section 66 lays down th;it notwithstanding that a reference has been made 
under section 66, the iri(^cme-tax shall be payable in accordance with the 
assessment made in the case. We can well imagine cases where for want of 
a provision regarding stay, considerable hardship may be caused to an 
assessee. If the appeal is successful and a part or whole of the tax recovered 
hd< to be refunded, the assessee gets no interest on the amount of refund 
though he may have, in the meanwhile, borrowed money to pay the tax. We 
consider that specific provision should he made in the Act enabling the Appel¬ 
lant Assistant Commissioner, the Appellate Trilmnal, the Commissioner or 
the High Court to stay the recovery of the tax. penalty or interest pending 
the disposal of the appeal, application or reference, as the case may be. We 
realise that care must be taken to see that the machinery for appeals, appli¬ 
cation or revision is not utilised merely for the purpose of gaining time. We, 
therefore, recommend that the Appelfant Assistant Commissioner, the 
Appellate Tribunal, C onimissioner and the High Court should be empowered 
to order stav of the recovery to the extent to which the tax, penaJtv or interest 
is in issue before them if, on a perusal of the order which is the subject-matter 
of appeah application or reference, they have reason to think that the order is 
eentrary to la%y or otherwise erroneous and unjust. Applications for stay 
should he required to be filed without unreasonable delay and on such applica- 
tion. notice should be issued to the Income-tax Officer concerned. On hearing 
the Income-tax Officer, the Appellate Assistant Commissioner, the Appellate 
lr)bunal..the Commissioner or the High Court, as the ease may be, may call 
npon the assessee to give security for so much of the amount as is covered by 
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ultimately the assessee fails either wholly or pariaally, he 
should be required to pay interest at 3 per cent on the amount oriinnally 
stayed but subsequently ordered to be recovered pursuant to the decision in 
vhe appeal, application or reference. 

AA.—APPELLATE PROOEDUBE 

[Questions 60 and 82 (Second half)]| 

262. In the course of oui- discussions with Income-tax Officers at various 

centres, we found a persistent complaint mad© that the assessees are unwilling 
to place all their cards before the Income-tax Officer, or to produce all the 
evidence which is in their possession, so as to enable him to arrive at a coireot 
estimate of their incomes. It was stated that the assessee takes the chance 
that the estimate made by the Income-tax Officer may be below the real 
income of the assessee; but in the event of its turning out that the estimate 
rnadt- by the Income-tax Officer is excessive, "^e assessee produces the evi¬ 
dence in his possession before the appellate authority, and thus gets the 

assessment reduced. Consequently, it was suggested (and we embodied the 

suggestion in the first part of Question No. 50) whether it would not be right 

to enagt in the statute itself that fresh evidence should be admitted in appeal 
only in cases in which the same could not have been produced before the 
Income-tax Officer even with due diligence and attention. We also enquired 
ill the second part of that question whether in all appeals against the assess- 
jiic-nts under the Act the onus should not be specifically laid upon the appeal- 
laiit to show that the Income-tax Officer’s assessment order was wrong. Wa 
mentioned that this was the rule in England. 

263. The replies that we received on the first part of the question were 

preponderatingly in favour of thi view that the discretion of the appellate 
authorities should in no way be fettered by a specific provision in the statute 
itself that no evidence should be admitted in appeal unless it could not have 
been produced before the Income-tax Officer even with 3ue diligence and 
attention- Our attention was pointedly invited to the fact that the assessees 
were in a large majority of cases comparatively ignorant of the provisions of 
the Income-tax Act, and were not always assisted by Legal or Accountancy 
Advisers. Other replies stressed the point that until the assessment order 
was in his hands, the assessee does not know on which points hiS contention 
has been rejected, and he has no idea till then as to the points on which the 
Income-tax Officer desired evidence to be adduced. One of the replies went 
the length of saying thet unless fresh evidence was allowed to be admitted 
before the Appellant Assistant Commissioner, the Appellant A-ssistant Com¬ 
missioner would merely bo an automation for rejecting all appeals. On the 
other hand, some others, especially those who were concerned with the admi¬ 
nistration of the Act, suggested that no statutory provision need be made as 
the present practice leaves sufficient discretion with the appellate authorities 
fo admit fresh evidence, when it is necessary to do so, in the interest of 

justice, having regard to the conduct of the assessee when the proceedings 

wore pending before the Income-tax Officer. 

264. Buie 29 of the rules framed by the Income-tax Appellate Tribunal 

makes it clear that the parties to the appeal shall not be entitled to produce 
additional evidence, either oral or documentary, before the Tribunal; but if 
the Tribunal requires any documents to be produced, or any witness to be 
examined, or any affidavit to be filed, to enable it to pass orders, or for any 

other substantial .-'ause, or if the Income-tax Officer has decided the case 
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without giving sufl&ciont opportunity to the assessee to adduce evidence, 
eithei on points specified by hiin^ or not specified by him, the Tribunal may 
ailt.w such documents to be produced, or any witness to be examined, or 
aihdavit to be filed, or may allow such evidence to be adduced. No complaint 
has been mtde to us with regard to the working of this rule framed by the 
Appellate Tribunal. The complaint relates mostly to the adducing of fresh ' 
evidence before the Appellate Assistant Ckimmissioner. 


266 We tnat there is a good deal to be said for the objection that the 
assessee may not know on what points the Income-tax Officer desired evidence 
to be produced, until lie sees the final order of assessment passed by the 
Income-tax Officer. There is no provision in the Act such as we find m the 
Code of Civil Procedure about the points in dispute being reduced lo the form 
of issues to which the parties know that, the evidence is required to be direct¬ 
ed. We have had it stated on high authority tha* even though evidence was 
produced before the lucome-tax Officer, there is no mention of it made either 
in the order of the income-tax Officer or in the order sheet maintained by 
him. The same authority has stated that even the contentions of the parties 
are not very often sufficiently brought out in the order made by the Income- 
tax Officer. Under the circumstances, it appears to us to be unfair to forbid 
production of evidence at the appeal stage, where the assessee hui no oppor¬ 
tunity to produce the necessary evidence, or was not sufficiently informed of 
the points on which evidence was required to be produced. We understand 
that the Appellate Tribunal made a reference to the Central Board of Revenue, 
requesting that instructions be issued to the Income-tax Officers that the 
statements of the assessees, or their authorised representatives, should be 
reduced to writing, and that the Tribunal was informed that instructions had 
been issued in the past, and that the Income-tax Officers were being reminded 
of those instructions. Inspite of this, it is the experience of the President of 


the Appellate Tribuuul that the orders made by the Income-tax Officers do 
not pay sufficient attention to this aspect of the matter. It must, however, 
HiP'remembered that if evidence is admitted freely on appeal, it will merely 
encourage assessees to keep back books from the Income-tax Officer and take 
the chance of under-assessment whereas confirmation of the Income-tax 
Officer’s order—unless grossly unreasonable—^will indirectly ximpel the pro¬ 
duction of accounts and other evidence before the Income-tax Officer. We 
think that the ends of justice will be served by a rule to the effect that the 
Appellate Assistant Commissioner should not allow fresh evidence to be 
brought on record in cases where the relevant material was wilfully withheld 
by the assessee before the Income-tax Officer. In deciding whether in any 
particular case the evident has been so wilfully withheld, the Appellate 
Assistant Commissioner will no doubt give due weight to the consideration 
whether the assessee was given a fair chance to produce the evidence, whether 
ne was in a position to knew on what points evidence was requircil to be led 
and whether with due diligence and attention such evidence could have been 
proQueed before the Licome-tax Officer. In order to enable the Appellate 

Assistot Commissioner or the Appellate Tribunal to decide whethe? the 
^ witheld, the order sheet should show what opportunity 
was givqn to the assessee to adduce evidence an don what points evidence was 
requir^ to be produced. Notice under section 22 (4) should indicate with 
degree of precision what documents and accounts were required to be nro 
duccd. It would, perhaps, be better if this point was made clear hv a 
provision, not necessarily it, the statute itself, but by a statutorv r^l^ « 
been done by the Income-tax Appellate Tribiinal ^ t 
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266. On the eecond point referred to in Question No. 60, the general opinion 

was that the onus of proving that the Income-tax OflScer’s assessment was 
wrong was, even under the present practice, laid upon the appellant. Some 
of the replies stated that it was not the rule in England that the onus was 
specifically laid upon the appellant. Others made the suggestion that, although 
in a large majority of cases the onus may be laid upon the appellant, still in 
some cases, especially those in which assessments were made under the proviso 
to section 13, the Income-tax Ofi&cer ought to justify how the assessment made 
was correct, • 

267. As regards the position in England, it has been stated at pags 382 of 
*^the Tenth Edition of Konstam’s Law of Income-tax that it is for the appellant 

to show that the assessment appealed against is excessive. This was pointed 
out by Lord Hanworth in Haythomthwaite vs Kelly (11 T. C. 657) where he 
- observed that the onus of proving the assessment excessive rests heavily on 
^ the shoulders of the tax-payer and not upon the revenue. The reason for this 
was explained by Atkinson J. in Dixon and Gaunt Ltd., and James Hare Ltd. 
vs. Commissioners of Inland Revenue (26 A.T.C.106) where he said that other¬ 
wise the tax-payer “would only have to keep no books, no banking account, 
insist upon being paid in Treasury notes and no one living could ever prove 
what his income was or establish any liability to income-tax’*. In certain 
specified cases, however, e.g., in an appeal against a direction, the burden 
shifts to the revenue as wap pointed out by Atkinson J. himself in the case 
referred to above and by the House of Lords in the case of Thomas Fattorini 
and Sorts Ltd., vs. the Commissioners of Inland Revenue (24 T.C..328) which 
was a case falling under section 21 of the Finance Act of 1922 corresponding to 
section 23-A of our Income-tax Act, 1922. The general rule, however, is 
that the burden of proving that the assessment order is wrong is upon the 
appellant. That practice has been adopted in varying degrees even in India. 
But there is some distinction between the position as it obtains in England 
and the position in India, and this point has been stressed in some of the 
replies which we received. It has been argued that the Income-tax Officer 
is not in a position similar to that of the general Commissioners in England. 
He is not an independent officer taking a judicial decision between two con¬ 
flicting points of view. In India he is both an investigating officer as well as 
an assessing officer making a semi-judicial order. Therefore, the principles 
which obtain in England, or which are followed in the hearing of appeals 
against the orders of Civil Judicial Officers, cannot be invoked with the same 
degree of emphasis in dealing with appeals against the orders of Income-tax 
Officers. 

268. The difficulty arises particularly in dealing with appeals against 
assessments made under the proviso to section 13. Having rejected the 
accounts produced by the assessee, the Income-tax Officer has to make assess¬ 
ments on such basis and in such manner as he thinks fit. The law does not 
provide that the account books should be maintained in any particular manner, 
and, before making an assessment under the proviso, a case has to be made 
out as to why the Income-tax Officer has resorted to it. Even when a suffi¬ 
cient case has been made out for rejecting the accounts, the Income-tax 
Officer in making an assessment under the proviso proceeds to make an esti¬ 
mate “on such basis and in such manner as he thinks fit”. We have 
suggested elsewhere (see paragraph 216) that the Income-tax Officer should 
give an opportunity to the assessee to adduce any evidence, if be wishes to 
do so, after the officer has decided to proceed under the proviso to section 13 
of the Act. But at the appeal stage, it mav not always be possible for an 
assessee to controvert the various points on which the Income-tax Officer has 
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Teiied in making the The usual pmcedui'd in making the estimate 

is to compute the percent^'^ge of profits made by similar businesses in similar 
localities. The assessed} has no means of kooMng the percentage of poirtits 
on the basis of wJiich assessments have been made in other cases. 
Occasionally he comes to know that the profits, of some other assessee have- 
been computed at a lower figure, and then he brings this fact to the notice of the 
Appellate Assistant Commissioner or the Appellate Tribunal. On he other hand, 
in order to support an estimate made by the Income-tax Officer, the Departmental 
Eepresentative has to bring to the notice of the Appellate Tribunal assess¬ 
ments made in other cases of similar nature. The whole position, therefore, 
resolves itself to this: What should be the approach of the appellate autho- 

..-ities in such appeals. The point of view' of the appellate authorities is that <3 

they have to see whether the estimates made by the Income-tax Officer, or by 
the Appellate Assistant Commissioner, are reasonable. On the other hand, 
it has been contended on behalf of the Department that the approach on such 
a footing is wholly wrong. The Department argues “that in income-tax ' 
proceedings there is only one party in possession of the facts and that is the 
assessee. He alone knows what his income is and it should be for him to 
prove it. And, therefore, it is not a question whether the estimate of the 
Income-tax Officer or the Appellate Assistant Commissioner is reasonable, but 
a question whether the assessee has proved that the assessment is excessive^ 
and by how much. This he should do from his own records and not b,y 
quoting estimates made in other cases’’. In our view, it should be for the 
appellant to prove, in the first instance, that the order made by the lower 
authorities is incorrect; but if the order is in the very nature of the casa 
based upon findings which it would not be possible for an appellant to contro¬ 
vert out of his own knowledge, then it should be lor the Income-tax Officer 
or the Departmental Representative to satisfy the appellate authorities that 
the order appealed against is reasonable. We cannot accept-the view that 
the appellate authorities must in all cases confirm the order appealed against 
if the appellant is not able to satisfy them that it is wrong. The appellate 
authority itself must be satisfied that the order-of the Income-tax Officer or 
the Appellate Assistant Commissioner is not unreasonable, and even where 
the appellant fails to adduce sufficient reasons against that order, the appellate 
authority cannot divest itself of its responsibility to see that the assessment 
is not unfair. In referring to the question of the onus, we were not thinking 
so much of the abstract d<^trine of onus, viz., that the burden should lie on 
the party which would fail if no evidence was produced, as of the principle 
that an order of the Income-tax Officer should pTima focie be presumed to he 
right and that^in this sense the burden should be oii the appellant. As we 
have stated before, this presumption is, to some extent, weaker than in the 
case of regular judicial pronouncements, where the appellant has to prove that 
the odrer of the lower Court is wrong. Greater latitude may, therefore, be 
allowed in the matter of onus in income-tax proceedings. The lesser the 
evidence in the case, the greater is the reason why it would be hazardous for m 
an appellate authority to substitute its own conjectures in place of the esti¬ 
mate made by the Income-tax Officer, as the latter may be expected to be 
more in touch with the particular class of cases, the locality where the 
business is situated, the profits generally made in that particular business, etc. m 
^e appellate authority must, no doubt, be alive to its responsibility to see 
that the estimate made is not unreasonable; and, where it feels that the 
Income-tax Officer’s decision is unreasonable, or, as the Courts say, no 
reasoimble man could have arrived at that decision, the burden would naturally 
shift to the Income-tax Officer to satisfy the appellate authority that his esti¬ 
mate w reasonable. We think that a convention might be developed that 
the order of the Income-tax Officer or Appellate Assistant Commissioner 
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should not normally be superseded, unless the appellate authotrity ielt that 
the order of the Income-tax Officer or Appellate Assistant Commissioner was 
unreasonable and there was sufficient ground to come to a different conclusion 
not merely because it would itself have come to a different decision if it were 
the first authority deciding the case. 

269. What we have said above covers in a large measure the point raised' 
in the second part of Question No. 32 in which we enquired what the scope of 
the inquiry should be in an appeal against a best judgment assessment. Prior 
to the amendment of 1939, there was no appeal provided by law against a best 
judgment assessment under section 23 (4). ' There was considerable agita¬ 

tion against this omission in the Indian law, because in England all fssessments 
wejv subject to appeal. The point was considered by the Ayers’ Committee and 
they observed as follows in Chapter XV of their Report:— 


“Assessments are made under this sub section if an assessee fails with¬ 
out reasonable cause to comply with a notice issued by the Income- 
ta.v Officer calling for evidence or for a return of income. It is 
no doubt true that this result is very often due to deliberate neglect 
by the as.sessee of his statutory duty, but the argument used by 
some Income-tax Officers that any over-assessment includes a 
penalty for such neglect is obviously bad, since the section re¬ 
quires the Income-tax Officer to estimate the profits according to 
the best of his judgment. There is no authority deliberately to 
over-assess in these cases, and accidental over-assessment in some 
cases cannot be an equitable measure of the penalty properly 
exigible. An argument in favour of the retention of non- 
appealability of these assessments is that given the right of appeal 
assessees would withhold information from the Income-tax Officer, 
appeal if his estimate of profits w;ere excessive, but take no action' 
if his estimate were below the true profits. This was, we imder- 
stand, the principal reason for the change in the law in 1918, 
making those assessments non-appealable. The inference of 
under-assessment, how'ever, may frequently b*; drawn if no appeals 
are lodged against a succession of estimated assessments, and 
w'hatevcr may he the force of argument for non-appealabilily under- 
the present law, we consider that It would lose its validity if 
provision is made for the imposition of penalties of failure to- 
comply with notices and for the extepsion of the time-limit within 
which .additional assessments could be made.’’ 


It is in ])ursnance of these recommendations that aii appeal has uow been 
provided and separate provision bus been made for the imposition of penalties 
under section 28. We are, therefore, unable to agree with the suggestions made 
to us by a few that assessments under seetion 23, sub-section (4), should again 
be made non-appealable. 

270. An appeal in such case may cover two points. Firstly, whether the 
conditions requisite for the proper exercise of the power under sedtion 23(4), 
or the discretion under the proviso to section 13, existed in a particular case, 
and, secondly, if the conditions requisite were present, whether the estimate 
of profits made bv tiie Income-tax Officer should be.modified in appeal. There 
can be no doubt that the scope of an appeal against a best judgment assess¬ 
ment must include the consideration of the question as to whether the Income- 
tax Officer was right in proceeding under section 23(4) or under the proviso lO' 
•section 13. But on the second question there has been ^ome divergence of 
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opimon. One point of view is that the Income-tax Officer being in a bettc’r 
position to assess profits on an estimated basis, the estimate made by him 
■should not lightly be altered, even though the appellate authority felt that it 
would have come to a different conclusion if it had itself to make the estimate. 
The second view is that the appellate authority must come to its owji decision 
as to what the proper estimate of profits is, even if that estimate diffem froro 
that of the Income-tax Officer. Those in favour of the first view rely on the 
practice adopted by the appellate Courts in hearing an appeal against the 
verdict of a jury. The appellate Court does not interfere with the verdict of 
the jury even if, as a trial Court, it might have come to a different conclusion, 
unless the verdict of the jury is perverse. It is also argued that if the appellate 
authority interfered with the estimate made by the Income-tax Officer, there 
will be no inducement for an assesses to place .ill his cards before the Income- 
tax Officer. He may withhold all the evidence when the matter is before 
the Income-ta? Officer, take his chance that the estimated assessment will be 
lower thanyvhat is should be, and if the assessment happens to be higher, then 
place all the materials before the appellate authority. We consider that the 
proper course to be adopred is one which steers clear of both the extremes. As 
we have stated in paragTapli 2ti5 if the assessee had an opportunity and was 
in a position to pnxluee relevant evidence but had wilfully w'ithheld it from the 
Income-tax Officer, lie should not, iii iiur opinion, be allowed to lead such 
•evidence for the first time before the appellate authority. If even with these 
precautions fresh material is admitted, the appellate authority should give due 
weight to it and the estimate made by the Income-tax Officer may be set 
aside if it is found to depart inateriallv from the estimate mad by the appellate 
authority after such consideration. 

271. A complaint was made to us (and we found that there was some justi- 
ficatiou for it after some of the appellate orders wore perused by us) that 
rippellate authorities soinotinies accept paetically all the arguments advanced 
by the Income-tax Officer in making a best judgment assessment, but make a 
variation in the percentage of -profits estimated by the Income tax Officer 
“in all the circumstances of the case”. This method of dealing with orders 
•of the subordinate authorities has little to commend it and is calculated to add 
to the difficulties of the assessing officers while encouraging assessees to gamble 
on the chance of a reduction by the appellate authorities. If, on the other 
hand, assessments are not reduced in appeal in the above manner, the assessee 
will not take the risk again of suppressing his accounts in the next year. It is 
true that the appellate authorities sometimes discover that the same Income- 
tax Officer has accepted a lower rate of profits m one case and a higher rate of 
profits in another, although both the businesses were conducted in the same 
locality and almost under the same circumstances. This kind of assessment 
bas, of course, to be avoided, and gross instances of this kind should be bro-ught 
to the notice of the Inspex*,ting Assistant Commissioners by the appellate autho¬ 
rity concerned. But save in such .circumstances, the appellate authority shopld 
■not interfere with the estimates made by the subordinate authorities if they are 
■not wide of the mark. Ordinarily, the Income-tax Officer is in a better position 
to make an estimate as he is an officer on the spot and has more knowledge 
oi local conditions. It is difficult to say in such cases that the estimate of the 
appellate authority is likely to be more accurate fhan that of the Income-tax 
Officer. 


BB.—BEFXTNDS 

(Questions 51 and .55) 

272. In the course of our enquiries, we heard persistent complaints about the 
•enormous delays that occur in dealing with claims for refunds. We, therefore, 
invited suggestions ^Question No. 55) as to the remedies which may usefully 
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be adopted to r^ress this grievance. We also took the opportunity thus pre¬ 
sented to enquire whether section 48 of the Act which deals with refunds 
receives unduly narrow interpretation at the hands of the Department, and, 
if so, how this cotild be set right by an amendment of the Act. 

273. Most of the replies we received stated that the existence of the delays 
was due to the fact that the Income-tax Officers though that the making of a 
refund was an imimportant part of their duties, their main work being the 
making of assessments and the collection of revenue. Some replies went so 
far as to say that this kind of feeling was fostered by the superior officers taking 
no notice whatever of the delays in making refunds. Most of the replies 
suggested that the staff dealing with refunds should be augmented, and that in 
some cases independent “Refund Circles” should be started. They insisted ou 
a close watch being kept on the progress of the disposal of refund applications. 
Many were in favour of the view that if applications were not disposetT of 
within a reasonable time, Government should be required to pay interest at 
6 per cent, ou the amount of refund after the expiry of that period. As regards 
the interpretation of section 48, there were some complaints, and these related 
only to the meaning ascribed to the words “final and conclusive” in sub-section 
(4) of section 48 of the Act. 

274. We may observe that this grievance of delays in dealing with refund 
applications is neither new nor peculiar to India. The Report of the Depart¬ 
mental Committee on Income-tax drew attention to such delays in the United 
Kingdom as far back as 1905 (see paiagraph 114 of their Report). The Royal 
Commission on Income-tax (1920) also stated in paragraph 613 of tneir Report 
that their attention had been directed by several witnesses to the objectionable 
effect of the system of taxation at source under which assessees experienced 
a good deal of delay in obtaining repayment of money which properly belonged 
to them. In India, the Ayers’ Committee referred to a number of represen¬ 
tations they had received concerning the delay in dealing with refund claims. 
They thought that although in some measure the delay was due to the neces¬ 
sity of awaiting advice from Circles dealing with companies as to the percentage 
of profits which has home tax each year, the general attitude of the officers of 
the Department regarding refund claims left much to be desired. They foimd 
that many Income-tax Officers regarded refunds as the last thing which needed 
attention, in spite of the instructions contained in the Income-tax Manual 
enjoying a more sympathetic treatment in the matter of refunds. They re¬ 
commended that Inspecting Officers should make it a part of their duty to call 
for periodical reports of progress, and to. see that the general progress mside 
throughout the year was satisfactory and that no case was delayed without 
adequate reason. 

275. The main reason why claims for refund arise is the system of deduction 
at source or taxation at source when the deduction or taxation is made at 
the maximum rate. The hardship resulting from this deduction to peisous 
who are exempt or entitled to considerable relief is clearly a serious one especial¬ 
ly where dividends or interest on securities are their main source of income, 
unless adequate and prompt measures are taken to deal with all claims for 
refund. Where the adjustment in favour of the assessee can be made by a 
deduction from a direct assessment upon him in respect of some other source 
of income, the Income-tax Officer quite properly adjusts matters in this way: 
but there are many coses wheie this is not possible and where the only remedy 
the tax-payer has is to lodge a claim for refund. 

276. In cases falling under section 48(1), an application has to be made 
ns prescribed by Rules 36 to 40. But where a refund becomes due as a result 
of the order of the Appellate Assistant Commissioner or the Appellate Tribunal, 
the appellate authority has to make a direction for the refund of the excess 
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amount or the amount wrongly paid [see section 48(2) of the Act}'. Section 88 
provides for the Conunissioner making in revision “such orders us tie deems 
fit”, which presumably include an order for the refund of any excess tax already 
paid, should the order in revisiqn entail the payment of such amount. Sub¬ 
section (3) of section 35 makes- specific provision directing payment of refund 
which may be due if the rectification contemplated by that section has the 
effect of reducing the assessment. Similarly, under sub-section (7) of section 
66 if the amount of assessment is reduced as a result of the reference to the 
High Court, the amount of excess tax paid has to be refunde4. In all these 
cases no separate application is necessary for pavment of refund; but the 
complaints made to us have reference to all kinds of refunds due to an assessee, 
whether an application for .such refunds is required by' law or not. 

277. There are some obvious difiiculties wiiich make it well nigh impossible 
to dispose of all refund applications quickly. For example, an applioutiou for 
the refund of tax -deducted at source in the case of interest on Securities, or 
deemed to have been paid on behalf of the assessee under section 18, cannot 
be disposed of until the assessment itself is complete and the real tax liability 
of the individual concerned ascertained. This consideration militates against 
the suggestion made in some of the re])lies that the refunding officers should be 
different from the assessing officers. The, assessment of the individual himseli 
may depend on the completion of other assessments, such as that of a registered 
firm or even of unregistered firm and the eligibility for refund eanuot be deter¬ 
mined until those assessments are complete. The reasons given in the 1936 
Ileport of the Ayers’ Committee for delay in making hrefunds, viz., delay m 
assessment of companies, to ascertain what percentage of the profits included 
in the dividend to the shareholders has borne the tax, no longer hold good to 
anything like the same extent. lender Buie 14 of the Rules under the Act, 
a company paying the dividend has to certify that the income-tax on the entirety/ 
such part as is liable to be charged to income-tax, of the profits and gains 
of the company of which tht' dividend forms a part has been or will be duly 
]jRid by the company to the Government of India. At the time when the 1936 
Committee made their report, companies holding tax-free securities could not 
say what percentage of the profits was in the form of interest on tax-free securi¬ 
ties until the assessment w’as eonij)lete. At present there are no tax-free 
secunties to speak of. It is ])ossiblc to give without delay the information with 
a fair degree of accuracy, and a large number of companies do in fact give that 
information. With this information before them, it should be possible lor 
Income-tax Officers to deal expeditiously with applications for refunds from 
holders of a few shares (who form the bulk of the applicants or refunds). Such 
persoji^ have either no taxable income or their total income suffers tax at a 
much lower rate than the maximum at which the tax has been deducted 
or paid at source. We realise that some difficulty may arise in the case of 
conipanies part of whose income is agricultural, but in the case of tea coru- 
f)anie.s at least it haa been laid dowm that 66 per cent, of the income is to be 
icgarded as agricultural. 

278. We think, therefore, that it should be possible to expedite the work 
of refund with some planning and proper supervision. Where the staff is 
inadequate, it should'be brought to the proper strength required for quick 
disposal. All applications for refund should not be huddled up together and 
filed in chronological sequence to be taken up only when au ocea*roii arises 
to deal with them. Attempt shoidd be made to separate those which can be 
disposed of quickly fron^ those which have necessarily to wait. As soon as a 
refund application with the necessary vouchers is received, it should be checked 
to see whether the vouchers relate to the same year, whether the ownership 
certificates have been properly signed, etc. If any defect is noticed, it shouiU 
be asked to be set right immediately. We understand that such defects are 
diswvered only when the applications are taken np for disposal and further 
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tiiiie spent in correspondence to get them set right. Applications which are 
found to be prima facie valid and supported by proper vouchers, should be divided 
iuto two batches— 

(1) Those which could be disposed of easily, e.g., where exemption certi¬ 

ficate requires slight alteration owing to a change in the nature 
of holding, those in which the vouchers are few in nunfiber, those 
in which refund arises m connection with tax deducted at source, 
etc .; 

(2) Those which require some examination, e.g., where persons asking 

for refund have small income from other sources or where the 
number of vouchers is large, etc. 

There i.s no reason why applications falling u’.ider class (1) should not be dis¬ 
posed of within a week or two. In this eonuection we would invite attention 
to paragrapii 125 of the report of the Departmental Committee on Income-tax 
in the United Kingdom of 1905. They say: “The number of stages through 
which each claim passes should be minimised as far as possible, and the claims 
should be classified on receipt so that the simpler cases could be dealt with by 
less experienced members of the staff and be disposed of promptly, while the 
more complicated e.ases undergo more earefnl scrutiny. P’lnther, we think that, 
without any serious risk to the revenue, claims, though not complete as regards 
vouchers, etc., might be allowed provisionally and the amount jjaid, essencially 
during the months of March to June inclusive, the examination of the claims 
being left to be taken up and completed as soon as practicable after the period 
of pressure is ove 4 . A. printed notice should be sent with the moneyordor 
issued in payment of the claim, explaining that early repayment is made pro¬ 
visionally in the interest of the claimants themselves and must be subject to any 
leadjnstment that may be found necessary on a full exaiftination of the claims. 
Sn<*h a provisional aecejjtanoc of the claim and repayment might certainly be 
made in the case of those who claim year after year and whose claim it cannot 
be necessary to .subject to such minute investigation as may be necessary on the 
first occasion’’. The (Central Board of Revenue might well consider it some 
system on these lines might not be adopted with profit in this country also in 
dealing with applications for refunds. 

279. It should he iinpres.sed on Income-tax Officers that the disposal of 
refund applications is as important a part of their duty as that of making 
assessments and any dereliction of this duty on their part would be taken 
serious no<ii-e <ff. A careTnl watch should be kept over the disposal of such 
lefimd applicat.ions. We \mderstand that even now some returns are called 
for as regards such applications, esjie-cially with regard to those which have 
heem ])ending for more than 3 months. But as Inspecting Assistant Commis¬ 
sioners also do not seem to attach much importance to this part of the work 
of Income-tax Officers, the arrears go on mounting much to the inconvenience 
of small assessees or persons having non-taxahle income. We are, therefore, 
in favour of the suggestions that after the ex])ii‘y of six months from the date 
of the receipt of the refund application after the expiry of six 
months from the apjdicants should be entitled to iiiterest at 2 per 
cent, on the s\nn found due to tht'iu unless the .applicant himself is mainly 
responsible for delay, in the disposal of tlie application. We consider that 
a period of six months should nonn.allv be sufficient for the disposal of the 
generality of i^efund application. It jTiay be argued that in some cases the 
delay may be the result of pendency of oiher matters, for example, assessment 
of firms, etc., and that therefore Government should not be held responsible 
for the delay in making refunds. Bven assuming that there is some justification 
for argument on these lines, there still remains the fact that the Government 
has had the use of the additional amounts all the time, and there is no reason 
why, at least on that account, Government should not pay interest at a small 
rate on the amounts which subsequent investigation shows were really not due 
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from the ass^ees. If thia lino of reasoning were carried to its logical oonolu> 
sion, it would follow that the interest sh6uld be payable from the date on which 
the excess amount was deducted at source. But we do not intend to go so far, 
and have, therefore, recommend that interest should begin to rim after the 
expiry of six months from the date of the receipt of the application for reftmd. 
This liability to pay interest may also act os & wholesome check on the apathy 
at present displayed by the officers of the Department m disposing of refund 
applications. 

280. In respect of refunds arising as a result of orders of appellate autho- 
iities under section 48(2), or of orders in revision made by Commissioners under 
section 3SA, or of orders in rectification made under section 35, there is practi¬ 
cally no justification for any relay in making the refunds. In these cases, we 
suggest that the liability to pay interest should arise 3 months after the expiry 
of the order which necessitates refund. There is nothing novel in this sugges¬ 
tion that interest should be payable on the amounts of refunds due to assessees 
or other claimants. Under sub-section (7) of section 66, where, as a result 
of the order of the High Court on iv reference, the assessment is reduced and 
the amount overpaid has, to be refunded, the refund has to be made with such 
interest as the Commissioner may .allow. 

281. With regard to the second part of the question, the complaints made 
in some of the replies related to the nan*ow interpretation which was placed on 
tJie words “final and conclusive’’ in sub-section (4) of section 48. An example 
of how thi.s section and section 33A (corresponding to former section' 33) are 
applied, is to be found in the Tribune Trust case—1944 l.'J.R. 370. In that 
case the Tribune Trust of Lahore was held by the authorities in India not to be 
a Trust wholly for charitable purposes, and was, therefore, taxed on its 
income for the year 1932-33. When the matter was taken up to the Privy 
Council, their Lordships held in 1939 (7 I.T.E. 415) that the income derived 
by the Trust was exempt from tax under section 4(3)(i). Pending the decision 
of the apjieal by the Privy Council, assessments for the years 1933-34, 1934-35, 
1935-86, 1936-37, 1937-38 and 1938-39 were made. The sbessee submitted 
the returns under protest and paid the tax demands. A r the decision of the 
Privy Council, the assessee applied to the Commissioner under section 33 (corres¬ 
ponding to present section 33A) of the Act, requesting him to cancel the assess¬ 
ments and to grant a refund of the tax already paid. The Commissioner 
refused to reopen the assessments on the ground that the assessee did not keep 
the assessments alive by having them included in the reference to the Privy 
Council, and that the assessments had become final and conclusive. It was 
contended on behalf of the Department that so long as the assessments for 
the intervening years stood and were not modified in appeal, they were “final 
and conclusive” and no order could he made for refunding the tax paid, even 
though on the authority of the Privy Council judgment all the intervening 
assessments were not warranted by law. On the matter being taken up to the 
Lahore High Court, it was held that all assessments subsequent to the year 
1932-33 were a Jiunity in view of the decision of the Privy Council, and that 
the Commissioner of Income-tax acted improperly in refusing to exercise the 
power vested in him to cancel the assessments and to order refund of the tax 
collected contrary to Law. It is true that the decision of the Lahore High 
Court has been set siside by the Privy Council in G. I. T., West Punjab vs. 
Tribune Trust, Lahore (P <- L* T. E. 314. Their Lordships held that the 
assessments were* not a T';. law and that the Commissioner could not 
be said to havft acted ‘inip’ per ’ under section 33 in not setting aside the 
subsequent assessments—“in the sense that it was contrary to equity and good 
conscience that money shouid be retained which ought never to have been paid”. 
They did not accept the argument “that the-assessee has a right enforceable 
against the Commissioner to require refund of tax paid by him upon grounds 
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of equity and good conscience, though the assessments had been made and 
the tax recovered in good faith”. No doubt, as held by their Lordships the 
assessees had no claim in law for refimd of the tax which subsequent decision 
of the Privy Council had showed th^ Department had no right to recover. 
Because, in their Lordships view, the remedies of the tax-payer were to be 
found within the four corners of the Act, the legal right to refund couid cot 
be recognised, and this pqpition in law coald not be affected by admitting “a 
collateral right—necessarily vague and ill defined—■founded on principles of 
equity and good'conscience”. But we consider that lliis legal diflficulty which 
prevented the Privy Council from ordering refund of the tax (which their 
Lordships appear to have recognised as due to the assesses on principles of 
equity and good conscience) requires to be removed. The Government stand 
on a somewhat different footing from a private litigant. It was not altogether 
fair for Government to attempt to keep the money which according to the Privy 
Council decision was recovered illegally merely on the technical ground that 
no appeal had been filed against the intervening assessments. If Government 
choose to take advantage of such technicalities, they cannot with any justifica¬ 
tion complain if tlie assessees follow the lead given by Government. In Courts 
of Civil Judicature it very often happens that pending the decision on a 
particular point in a test case, e.g., as regards the payment of rent, subsequent 
recoveries of rent do takJ place. The final decision of the test case cannot 
affect such subsequent recoveries because they are governed by the principles 
of res. judicata. The position is somewhat different m dealixig with a case like 
the Tribune Trust case. Here there is strictly nothing like the doctrine of 
res judicata: one of the parties is Government themselves, and it should be no 
part of the <luty of the Department to refuse refund of the tax which, according 
lo the final court of appeal, should never have been recovered. Where parties 
are the same and the point in dis})ute is the same, the later assessments must 
bo treated to bsive been conditional, though they are not formally made the 
subject of pending proceedings each year. We recommend that a provision 
should be hiimL in the law to give effect to this view. Wc realise, however, 
that in th converse case a corresponding provision should be made in favour 
of Governn.,.nt. It may be that the Appellate Tribunal or the High Court has 
decided against Government with regard to the assessment of a particular year 
and during the pendency of an appeal by Government in that matter subsequent 
assessments may have been made by the Income-tax Officer on the basis of the 
judgment still under appeal. So long as the appeal is not decided, tKe Income- 
tax Officer will not be in order in ignoring the judgment appealed against. Nor 
can the assessment he kept pending for more than 4 years, if the final decision 
is delayed beyond that period, because the proviso to section 34 allows .the 
4 years’ period of limitation to be extended only when the reassessment is in 
pnrsuanee of the appellate judgment and not to the assessments for intervening 
years. Wc reeomniend that a suitable provision should be made in such cases 
also, viz., when the dispute is the same, relates to the same assessee and the 
final judgment in an earlier assessment proceedings indicates that the subse¬ 
quent assessments should have been made on a different basis, it should be open 
to the Department to revive the subsequent assessment in the light of the 
final judgment and the time limit imposed by section 33B and section 34 
should not be a bar in such cases. 

We would like in this connection to give an extract from the 33rd Volume 
of Taxation, p. 289, quoting a comment from the Yorkshire Post under tha 
heading “Human Touch in Tax Collectors”;— 

“This much good has already come out of pay as you earn—^it has 
convinced many that the income-tax collector is not, after all, 
an ogre seekii»g to squeeze blood out of a stone, hut a helpful 
fellow who wants to be fair. More than this, he can be depended 
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upon to point out errors where' silence might mean a gain for the 
Inland Eevenue. A little instaiJce of this was forthcoming 
recently. A Leeds man in filling jip his inconid-tnx return in¬ 
advertently placed an item of 13s. in the wrong column and so 
made it read £13—every penny taxable. The official dealing with 
the return saw the slip and sent a polite note asking if a mistake 
had been made. Witll great alacrity,»the tax-payer made the 
necessary coriection. I can go one better than, this. A frierici 
of mine was astounded to receive a cheque from ’ live Inland 
Revenue with a letter almost apologetically explaining that he 
had been overcharged in some period far liehind and here was 
the refund. Greater proof of fairness no ni.Tii could wish for. 

The Inland Revenue practice of drawing the attention of the tax-payer 
to the fact that he may be entitled to some relief he has not 
claimed, or that there is repayment due to him, is not, of course, 
an innovation that lias been introduced since pay as you earn. On 
the contrary, has been in operation lor many years. Shortly 
after the last war the Inland Revenue introduced their system 
of automatic repayment. Under this sclitme a tax-payer is 
notified in any case where, on examination of liis annual return 
of total income, it is found that there i.s repayment due. In 
addition to this, it is also tlie Revenue practice to write to a 
tax-payer where, on examination of his return form, it ap^iears 
that he has omitted to claim reliefs whieji have been claimed 
in previous years and allo\yed. Also in cases where it is discovered 
that a tax-payer has been overcharged for previous years it is 
usual for the Inland Revenue to point this out. Although there 
are many respects in which Inland Revenue administration can 
he criticised, there is abundant evidence tJuit it is not Revenoe 
policy to withhold from tax-payers reliefs or refunds to which, 
in the official view, there is clear entitlement. In these circums¬ 
tances, the Revenue takes the initi.ative to see that the tax-jaiyer's 
liability is correctly adjusted.” 

'We would very much wish to see that this kind of helpful and fair altitude 
jK adopted by the Department towards the assessees. It w^mld undoubtedly 
evoke responsive co-operation and friendliness on the part of the assessees. 
The Income-tax Officer instead of being dreaded and shunned ns at prc.scnt, 
would then come to be looked upon as a friend and a guide. If the Depart¬ 
ment would wish to see the assessees in India come up to the level of the 
assessees in England-in the matter of honesty and straight dealing, the Depart¬ 
ment and its officers must also in their turn adopt the helpful, sympathetu! 
and just attitude which appears to be such a striking feature f)f the liicorne- 
tax Administration in England. 

282. Oui attention has been invited to a difficulty aiising out of the wording 
of section 50 in connection with applications for refund of the tax when a 
.claim arises for a Double Income-tax Relief. Under that section, a claim to 
any refund shall not be allowed unless it is made within I years from the lust 
day of the financial year commencing next after the expiry of the. previous 
year in which the income sirose on which the tax was reciovered. Under sub- 
nection (2) of section 34 an identical period has been fixed for making original 
assessments under section 23. This fixation of the same time limit for filing 
an application for refund, as that for original assessment, gives rise to some 
difficulty. An assessee cannot ask for a refund unless his liability has been 
fixed by the making of assessmentB both in the Indian Union and elsewhere 
including Ihdian States. Nowadays, many assessments in India are in arrears 
for over two or three years and it may conceivably happen that assessment 
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{or the “previous year'*, as defined in Clause (llj of sub-section (2), may be 
made almost at the close of the limitation period, which is also the period for 
tiling application for a refund, arising,out of the making of such assessment. 
Even if assessment in the Indian Union is made early enough to knoM' what 
the liability under the Indian Income-tax Act is, the aseessee would not be 
in a position to ask for a refund unless the foreign assessments are also com¬ 
pleted within the period of limitation. Time would thus begin to run against 
an assessee even before his claim for a refund has materialised by a part of 
liis income being assessed to Income-tax both in the Indian Union and in a 
foreign country. Government appear to have appreciated this difficulty in 
their Circular No. 1 of 1947 dated 30th April 1947. They said “that it had 
been brought to the notice of the C.B.Il. that as the time limit of 4 years 
under section 34(2) of the Act for completing an assessment is the same as 
that under section 50 for making a claim for refund, there was not enough 
time left for filing a claim for double taxation relief in cases where the assess¬ 
ment is completed by about the close of the limitation period”. The Board, 
however, thought that the time limit of 4 years was sufficient in ordinary cases; 
but, in order to obviate hardship in cases of delayed assessment, the Board 
directed that the Income-tax Officers should, with the previous approval of 
the Inspecting Assistant Commissioner, admit provisional claims made by 
assfcssees, whose assessments at one or both the places are pending at about 
the close of the financial year in which the time limit for making a regular 
ci.'.im for relief in respect there of would expire. The provisional claim has to 
be accompanied by a certificate of the Income-tax Officer stating that the 
assessment is pending before him. In our opinion, it is desirable to amend 
the law itself rather than to supply palliatives by means of Departmental 
Circulars, which, in some measure, leave discretion to the Departmental 
Officers even in cases of recognised hardship. A somewhat analogous difficulty 
arose in connection with the wording of sub-section (2) of section 34. Under 
®ub-8ection (1) of' that section, the assessment or reassessment proceedings 
had to be commenced within the period of 4 years or 8 years allowed by that 
sub-section and \inder sub-section (2) they had to be completed also within 
the same period of limitation. In the interim report which we made in 
February last, we stated that it would, be meaningless to insist that 
a proceeding which could be started towards the end of the fourth 
year should necessarily be completed before the expiry of that year. On our 
recommendation, the legislature added a proviso to sub-section (3), which took 
the place of sub-section (2) as it then stood, that if a notice under sub-section 
(1) was issued within the time therein limited, the reassessment to be made 
in pursuance of such a notice may be made before the expiry of one year from 
the date of the service of the notice, even if such period should exceed the 
period of eight years or four years, as the case may be. Similarly, it would 
be meaningless to insist that an application for a refund should be made beforn 
the expiry of the period of 4 years commencing from the close of the assess- 
mer^ year when the assessment under section 23 itself is made towards the 
•nd of the fourth year. We, therefore, recommend that section 50 may be 
■suitably amended so as to provide that an application for Double Income-tax 
Relief in cases falling under sections 49, 49A and 49D may be made within 
one vear fropi the date of assessment either in India or in a foreign country, 
whichever is later, in spite of the fact that the period presiJTibed for making 
such claims under section 50 may have expired. 

283. The Income-tax Act contains no provision which would safeguard 
revenue when, as a result of the order of the appellate authority, a refund c>f 
the tax already collected had to be made. If the Income-tax Officer were to 
carry the matter in appeal to the Appellate Tribunal, iinder section 33 of the 
Act, or the Commissioner of Income-tax were to ask for a reference to the TU g h 
Court under section 66 of the Act, it is not unlikely that the order of the 
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Appellate Assistant Commissioner or the Appellate Tribunal, which made the 
refund payable, may be reversed. Jf the refund had already been made, 
liovemment might find it difficult to get back the refunded amount, if by that 
time the assessee should have left the country, or failed in business and was 
therefore, no longer in a position to pay. We accordingly framed Question 
No. 55 and enquired what safeguards could be devised to protect the interests 
of revenue in such cases. We pointed out that the law, as it 'stood, provided 
for only one possible contihgency of this kind, namely, when Government appeal 
to the Privy Council against -an order of the High Court, in which case under 
the proviso to sub-section (7) of section 66, the High Court can make an 
order authorising the Commissioner to postpone the payment of the refund. 
[Incidentally it seems to us that th’s substantive prov.sion appears at the 
wrong place. It is enacted as a proviso to sub-section (7) of section 66, which 
authorises recovery of the tax in spite of the fact that a reference has been 
made to the High Court, i.c., pending the decision of the High Court on that 
reference. A proviso is normally designed to carve out an exceptioon to the 
substantive provision. In the present case it could have been enacted by 
means of a proviso to section 66, sub-section (7), that in certain circumstances 
the tax may not be recovered pending the decision of the High Court on the 
reference. But in point of fact it refers to tefnrvi (and not to the recovery 
cf tax) and that, too, under circumstances which follow the decision of the 
High Court on the reference. It is difficult to see how this could be enacted 
in a proviso to sub-section (7). It seems to us that it should form an indepen¬ 
dent sub-section. J 

•IWr 

284. The replies that we received w'ere preponderatingly in favour of the 
view that some steps must be taken to guard the interest of revenue. Most 
of them suggested that no refund should be made until the period for appeal 
against the order of the Appellate Assistant Commissioner or the period for 
asking for a reference against the decision of the Appellate Tribunal expired. 
They further pointed out that if an appeal w’^as filed, or a reference was made, 
the refund should not be made without taking security ''or dut payment of the 
tax if the order necessitating the refund was set aside by the higher tribunals. 
Some suggested that if the refund was withheld pending a decision, of the 
higher authority, and had to be paid eventually, the assessee should he 
entitled to get interest on the amount so withheld from the date when the refund 
became due to the assessee. A small minority were (if the view that refund 
should be made as soon as it was due; that if Government were ultimately 
not able to recover the amount in pursuance of the decision of the higher 
authorities, this was a risk which Government must take in common with 
other creditors of the assessee. Some, however, agreed that, so far as non¬ 
residents were concerned, security ma 3 ' be taken before the amount was refund¬ 
ed to the assessee. 

285. We share the view of the large majority who replied to our question¬ 

naire that some steps must be taken to protect the interest of revenue. The 
argument that, if refund was to be withheld pending an appeal or reference 
by the Department, the tax should also not be collected from the assesseri 
pending appeal by him is obviously fallacious. The ta.x refunded may not be 
subsequently recoverable owing to a change in the whereabouts or the financial 
position of the assftssee. There can be no such fear on the part of the assessee 
that he may not be able to get a refund of his tax from Government if the 
assessment is modified or set aside in appeal or on reference. It is for this 
reason that under the Act the recovery of the tax is never in abeyance 
throughout the first and second appeals, or pending a reference to the High 
Court [section 66(7)1. elsewhere suggested (paragraph 261) stay of 

recijvery in certain cases pending decision on appeal, revision on reference. 
There is in certain circumirtances real danger of the amount refunded becoming 
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subsequently irrecoverable. Special provision appears to have been made 
for appeals pending before the Privy Council probably because it was thought 
that there was likely to be considerable delay in the disposal of such appeals. 
Bulfthe risk involved hr making a refund in other cases is not negligible, la j 
our opinion the refund may be withheld until, the period for filing an appeal, 
or for making a reference to the High Court has expired. The question 
of withholding refund or allowing it to be paid after the appeal has been filed 
or reference obtained should, we think, be left to the discretion of the superior 
authortiy, namely, the Appellate Tribunal or the High Court, as the case may 
be. If an appeal is filed, or a reference to the High Court is obtained, the 
Income-tax Officer or the Commissioner, as the case 3oay be, should file a 
fjeparate application stating reasons why it would be inexpedient in the interest 
^of the revenue to allow refund being made under the order complained of. On 
the analogy of the provisions of Order 41 of Buies 5 and 6 of the Civil Pro¬ 
cedure Code, the Appellate Tribunal or the High Court, as the case inay be, 

^ on sufficient cause being shown, should either order stay of the refund or 
permit the refund being made on the assessee furnishing security to the satis¬ 
faction of the authority making such order for the restitution of the amount so 
refunded. No such order ^hould be made unless the authority, after notice to 
the assessee, is satisfied (1) that substantial loss may result to Government 
unless such an order were maed, and (2) that the application has been made 
without unreasonable delay. It should, however, be competent for that autho¬ 
rity to make such an order ex parte pending the hearing of the application 
We would also provide that if the whole or any part of the refund amount 
withheld has to be ultimately paid to the assessee, the assessee should be 
entitled to interest thereon at 3 per cent, per annum from the date when such 
refund became due to the date of the actual payment. 

00.—Powers of Income-tax Officers 

(Questions 52, 53, 58 & 69) 

286. In the course of our interviews with the officers of the Department, 
it was suggested that the powers that Income-tax Officers at present possess 
are wholly inadequate, and that additional powers should be given to them. 
Indeed the necessity for appointing this Commission arose from the fact that 
Income-tax Officers could not, with the powers they possessed, come to a 
correct estimate of the income of the assessees and there had been tax evasion 
on a most impressive scale. In order that the Commission may have a better 
chance of success, the Income-tax (Investigation Commission) Act had to be 
.amended in February this year and again very recently by an Ordinance to 
arjii the Commission with the necessary powers. The question naturally arose 
whether some, if not all, of the powers of the Commission should not form 
part of the normal armoury of Income-tax Officers. We accordingly asked 
for the views of the public as regards the proposal that enhanced powers should 
be given to Income-tax Officers to enable them to gather relevant informa¬ 
tion, particularly (1) to deal effectively with persons suspected of. Jbaving 
black-market dealings; (2) to enter business premises and inspect the accounts 
kept therein, place identification marks thereon and make copies .therefrom, 
and if the officer has reason to think that they may not be forthcoming when 
required, to impound them; (3) to make a search of places where there are 
reasonable CTOunds for believing that relevant books and records have been 
kept; and (4) to call for relevant information from banks and*other business 
houses. 

• 

287. The replies that we received were generally against the grant of fresh 
powers. Some argued with regard to the first point in Question 52 that it 
was no business of the Income-tax Department to deal with black p^rkets, 
and that the Police and the C.I.D. may well be left to tackle that problem. 
Others contended that the existing power, if properly used, were adequate 
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for the purpose. Many, however, asserted that the enlarged powers would 
mean »only additional instruments in the hands of Income-tax OflBoers for 
harassing innocent assessees. Some suggested that the better method would 
be to increase the staff, improve their efficiency and give them adequate 
salary. 

288. With regard to the first 'objection, we may say at once that it is 
based on a complete misunderstanding of the proposal contained in clause (i) 
of the question. Most people understood the suggestion as meaning that it 
was intended to give powers to Income-tax Officers to stop black-market trans¬ 
actions. Of course there was no such intention as it was unthinkable that 
the Income-tax Officers should undertake such duties. It is none of the 
business of Income-tax Officers to stop black-market dealings: but, as such 
transactions do exist, the problem was how to bring the money earned as a _ 
result of such transactions into taxation by enabling the Income-tax Officers ” 
to gather relevant information for dealing effectively with persons suspected 
of having black-market dealings. Such transactions are never brought into 
books, and it was in order to ascertain whether any practical methods could 
be suggested to achieve - this purpose that the question was framed. 

289. With regard to the general objection raised, two questions arise for 
consideration: (1) whether such powers are necessary for Income-tax Officer, 
and (2) if so, whether they should be conferred upon them. 

290 So far as the first question goes, our considered opinion is that such 
powers are essential for Income-tax Officers. Our experience so far in connec- 
tiou with the investigation of cases referred to us has been something in the 
nature of an eyeopener, and has not been such as to induce us to believe that 
without such powers it would be possible for Income-tax Officers to ascertain 
the truth with regard to the assessee s income in certain types of cases. 
During the last 8 or 10 years enormous profits were being made and with 
the high incidence of taxation, particularly at the higher levels, the tempta¬ 
tion for resorting to dubious means for screening profits was very great. As 
a result methods were evolved for suppressing profits from the notice of 
Income-tax Officers on which it would be imprudent, for obvious reasons, to 
dilate in this report. We echo the observations of j^-he Royal Commission of 
1920 in paragraph 628 of their report: “It is unnecessary and indeed undesh- 
able to describe in detail the various methods that are adopted by the dis¬ 
honest tax-payers; to do so would be to place a guide to improper practices 
in the hands of susceptible persons but the evidence as a whole fully convinced 
us that there is a serious loss of revenue caused by fraud, negligence and 
ignorance and that th»e is a considerable minority of taxpayers who, tempted 
rnore than ever by a high rate of tax, deliberately seek to cheat their fellowa 
by understating their liability to assessment”. It is hardly to be expected 
that the temptation felt and the technique developed by the tax dodgers would 
disappear so soon after the end of the war. The temptation ts still there. Aa 
we have stated before, the justification for this Commission and the necessity 
for asking the Legislature to confer wide powers upon us are in themselves 
arguments for conferring on Income-tax Officers higher powers than they possess 
at present. If Income-tax Officers had had power to enter business premises, 
to inspect accounts and, if necessary, to impound them and to make a search 
of places where they had grounds for believing that relevant books and records 
had been kept, it might have been comparatively easier to detect the existence 
of account books, both spurious and genuine, in which current accounts were 
being maintained. Normally, assessment is made several months, and some¬ 
times a .vear or two, after the end of the accounting year. Bv that time the 
real account books‘are safely put away and the Income-tax Officer has nothing 
to go by except the spurious account books produced by the assessee. We 
think, therefore, that suoli powers are necessary for Income-tax Officers for 
vroper discharge of their ditties. 
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291. Haying come to the eonclusion that th^ae powers are ,necessa!cy» „w© 
next consider the question whether there is any re^n .why they sho^dd not 
be conferred on Income-tax Officers. Many replies ^hieh opposed the grant 
of these' powers were influenced by a mistrust of the officers of the Depart¬ 
ment. Although we would be slow to deny that therd are some officers who 
may abuse their powers occasionally, we would urge for a more sympathetic 
understanding of the difficulties of Income-tax Officers. While there are 
undoubtedly a large number of assessees who would co-operate with Income- 
tax Officers ani pay their just dues to the State, there are unfortunately 
others who would strive their utmost to evade or avoid payment to the State 
of the taxes due from them, especially when the tax bears so heavily on 
higher ranges of income. Against such persons the Income-tax Officer has to 
fight a singlehanded battle, combining in himself qualities of a policeman, tin 
►accountant, a lawyer and a judge. Moreover, no Government can carry on, if 

it establishes a department for a specific purpose and then mistrusts the 
officers of that department.' We do not deny that in some cases powers may 
be abused; but if the 'necessity for conferring those powers is established, 
then the possibility of their misuse is no reason for denying those powers. It 
would merely emphasise the necessity of taking care to see that those powers 
are not in fact abused. 

292. We would note in this connection that under the recommendations of 
the Central Pay Commission a very large number of Income-tax Officers would 
be classified in Class T, which is the highest service of an all-India nature. 
The *new recruits tq, this service now’ undergo an intensive course of training 
V»efore they are actually assigned work as ordinary Income-tax Officers in 
charge of important cases. With the status and efficiency thus secured, we 
hope that there would be very few cases of abuse of these powers. If we 
cuimot trust Class I officers with such powers, then we apprehend a gloomy 
future for the administrative efficiency of this country. We would note in 
lliis connection that officers with much lower status, educational qualifications 
and training possess such powers in qtjier departments of Government, e.g., 
Customs, Excise, Sales Tax, Eationing, etc. Further, under the new set up 
of things, when almost every assessee would know his rights and would be in 
contact with lawyers and leaders of public opinion, chances of such misuse of 
powers by Income-tax Officers would be comparatively small. We hope that 
the mere existence of these powers would be a sufficient deterrent without it 
being necessary for the officers to exercise those powers. 

293. But we agree that there should be sufficient precautions taken against 
the powers being abused. We have considered various forms which such 
precautions might take. For instance, one way is to limit the powers to officers 
of certain seniority or to certain selected officers. Secondly, it might be sug¬ 
gested that the previous approval of the Inspecting Assistant Commissioners 
should be taken before such powers are exercised by Income-tax Officers. 
Thirdly! we might insist on Income-tax Officers making a report to the 
Tn.specting Assistant Commissioner immediately after they have resorted to the 
use of those powers. So far as the first alternative is concerned, wo do not 
think it practicable. Income-tax Officers have got territorial jurisdictions and 
if only some of those officers are specially empowered, we can never be sure 
that the necessity for the use of those powers will arise only in the jurisdic¬ 
tion of those officers and not in that of other officers who do not possess Such 
powers. If our suggestion that there may be multiple' charges with more than 
one officer of different grades is accepted, this argument will lose much of its 
force. The second alternative would ordinarily be practicable at places which 
t^re the headquarters of the Inspecting Assistant Commissioner. At such 
places it may be possible for an Income-tax Officer to consult his Inspecting 
Assistant Commissioner unless he^ happens to be on tour. But if an emergency 
should arise at a place which is not the headquarters of the Inspecting 
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Assistant Commissioner,, prior consultation with him would not alwuva b> 
feasible. We, therefore, recommend that whenever possible action under 
clauses (2) and (8) above should be taken with the previous concurrence ol 
the Inspecting Assistant Commissioner. In other circumstances, however, we 
suggest that recourse may be had to the third alternative. As soon as the 
y)owers mentioned in clauses (2) and (3) of our question, viz., to enter business 
remises and to make a search, have been exercised, a report should be made 
) the Inspecting Assistant Commissioner stating the reasons that called 
tor the exercist! of those powers and the result actually obtained by their use. 
t will be the business of the Inspecting Assistant Commissioner to sec that 
he powers are sparingly used and after circumspection. When the powers 
ire misused, it would be within the conipetence of the Inspecting Assistant 
Commissioner to guide the Income-tax Officer in the proper exercise of those 
'oWers and, if necessary, to warn him. 

‘204. If Incmne-tax Officers are armed with these powers, they would b^ 
of value in enabling them to deal with black-markqteers. This proposal, coupl¬ 
ed with the institution of machinery for contemporaneous collection ■ of statisti* 
cal materia] and data about the trend of prices, information regarding for¬ 
tunes made in business, and the power to call for relevant information from' 
the Banks and other business houses should, we think, equip the Income-tax 
Officer with sufficient authority and materials to deal adequately with all the 
cases he has to handle. 

295. Any criticism that we are recommending the conferring of far too wide 
powers on Income-tax Officers can, we think, be best answered in the words 
of the Royal Commission on the Income-tax (1920). In paragraph 642 of their 
report, they say: — 

“It is, we fear, inevitable that suggestions which tend to strengthen 
the Administration will meet with a certiun amount of opposi¬ 
tion, some of it genuine, though much of it unworthy and pro- 
ceedijig from persons whose sense of citizenship is imperfectly 
dcvelojjed. But Wo cannot lose sight of the fact that the Gov¬ 
ernment is in effect a partner, so far as appropriation of profit is 
concerned, in every business, to the extent of anything upto 50 
per cent, as regards Income-tax and Super-tax alone; and the 
powers we have suggested for the verification of returns would 
certainly be admitted to be reasonable for any partner in a firm, 
who desired to ensure that a correct api)ropriation of profits should 
be made to his own personal account. Moreover, the existence 
of proper powers of investigation and punishment would be so 
deterrent as to render the exercise of those, powere unnecessary 
in. a great majority of cases.” 

296 In Question No. 53 of our Questionnairs we enquired whether it woxild 
.not be desirable to have a provision in the statute itself specifically authorising 
folficers of the Income-tax Department to call upon assessees to submit a total 
’wealth statement at any time they may consider it necessary, as we thought 
that such statements would be of use to the Department in assessing the 
correct income of the assessee. 

( 

297. By a total wealth statement, we mean a statement showing all 
.the a.ssets that an assessee owns at a "particular i)oint of time, prefornbly'the 
'erfd of his “previous year” along with the liabilities incurred in acquiring 
those assets. When tne assessee is a Company or other person maintaining^ 
accounts on the mercantile system of accounting, its Balance Sheet would re¬ 
present its total wealth statement, as a Balance Sheet under section 1.32 of 
the Indian^ Companies Act has to “contain a summary of the property and 
assets and of the capital and liabilities of the Company giving such particulars 
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as will disclose the general nature of those liabilities and assets and how the 
values of the fixed assets hftve been arrived at". Such a BalanCib Sheet has 
been made compulsory in "the case of a certain class of assessees, under Buie 
19 of the Indian Income-tax Rules, which prescribes a form of notice to be 
issued annually to assessees. In part 4 of that notice, under the heading 
"particulars of income from business, professioti or vocation” it is mentioned 
that "if the accounts are kept on the n)ercaintile accountancy or book profit 
system, a copy of the profit and Loss Account and Balance Sheet must be 

attached to this return.” The present proposal is only an extension 

of such a provision to assessees other than tihose covered by that paragraph. 

298. The opinions that we received were, as usual, divided, but, on the 
whole, the weight of opinion was in favour of vesting Income-tax Officers with 
such powers. A fairly large number of replies, including those of important 
Chambers of Commerce, were of the opinion that this power was already 
implicit in the powers which an Income-tax Officer possesses under section 37 
of the Act. A few were of the opinion that the power may be exercised 
subject to the sanction of the Commissioner or only in a few specified cases. 
Those, who were against the proposal, opposed it on the ground that the 
power might be exercised by Income-tax Officer# indiscriminately to the 
harassment of assessees. Others opposed it for the reason that the Income- 
tax Officer was only concerned with the income and not with the wealth of 
the assessce. 

299. In agreement with the majority opinion, we are of the view that it 
would be an advantage to have a specific provision enabling Income-tax Officers 
to call for such total wealth statements whenever thty consider it necessary 
‘-o to do. We are not impressed with the argument that the Income-tax 
Department is only concerned with the income and riot with the total wealth. 
The accession of jvealth is often the result of the income that a man earns, 
and such accession would, in many cases, be a fair index of the income earned 
by him during preceding yeai’s. It is true that, under section 37 of the Act, 
the Income-tax Officer has power to enforce the attendance of any person, to 
examine him on oath and to compel him to produce certain documents. It 
is likely that by moans of questions and answ'crs it would be possible for an 
Income-tax Officer to ascertain the total wealth of the assessee, but it would 
be a distinct advantage if a specific provision is made enabling the officer to 
call upon the assessee himself to furnish a total wealth statement. 

300. There are a large number of cases where the increase in the total 
wealth of an assessee can be the only means of checking his income. For 
example, where an assessee keeps no accounts, or where his business accounts 
are not closed, an Income-tax Officer has very little to go by, except making 
a guess as to what the total income of the assessee might be. If, on the 
other hand, he‘did have before him a statement showing the increase in the 
total wealth of the assessee, that might be some indication of his income in 
the preceding years. This kind of check is the only possible means of assessing 
the correct income of persons who goiterally maintain no accounts such as salary 
earners having other sources of income, professional men, etc. - It would also 
be of assistance in finding out the income from speculation, commission agen¬ 
cies, etc. of persons who do not deal in stock-in-trade. People, who do busi¬ 
ness in India but who choose to invest their income in foreign countri^'S. would 
also come under a check as to the correct returns of total income, if such 
returns can occasionallv be compared with statements of. their wealth. As 
stated in the Registered Accountant (February 1948 issue) on this point, "The 
Tax Department wdll then have a guide to judge an assessee’s status in life 
and to estimate his means rbughly and to check upon his return of income. 
Such a return revised annually would also he an invaluable help to the Tax 
Department w'hen Death Duties are introduced”. 
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301. We recognise that tliei'e is some danger in calling for such total wealth 
statements unless the Income-tax authorities are “In a position to check their 
correctness. If the statements were not properly scrutinised and subjected to 
necessary checks, they would by the very passage of time obtain a certain 
degree of sanctity. Moreover, obtaining such statements on oath would, as 
a natural consequence, throw some burden upon the Income-tax Officer to 
prove their incorrectness, and it could be argued, with a certain degree of 
plausibility, that once a statement on oath has been obtained from an assessee 
as regards his total wealth, such statement should be accepted as pritna facie 
correct, unless the Income-tax Officer were in a position to prove it to be 
false. It is conceivable that in a large number of cases it may be beyond 
the power of an Income-tax Officer to do so. 

302. We, therefore, think that calling for such statements should not be 
regarded as a routine process to be gone through every year or in the case of 
every assessee. The power should, in our opinion, be exercised occasionally 
and with discrimination. We suggest that whenever the Income-tax Officer 
considers it necessary to call for such statements, he should record in writing 
his reasons for so doing. If this procedure .^were followed, it would be possible 
for an Inspecting Assistant Commissioner to judge whether the power has 
been judiciously exercised or not. We do not think it should be necessary 
for an Income-tax Officer on each occasion to consult his Inspecting Assistant 
Commissioner before he exercises this power. Even an ex poet facto check 
wdl, in our opinion, be sufficient and will place an Income-tax Officer on 
his guard against indiscriminate exercise of the power. 

303. If such statements on oath are to be called for, it would be necessary 
to make a specific provision in section 52 of the Act for the prosecution of 
the assessee who makes a statement which is'false, and which he knows or 
believes to be false, or does not* believe to be true. Section ,52. as it stands, 
declares the making of false statements punishable only where the statement 
occurs in dhe verifications mentioned in certain sections of tlie Act enumerated 
(herein. 

3t)4. Although a critical examination of the accounts of an assessee is a 
valuable method of making correct assessments, it suffers from the defect tliat 
the examination can proceed only on such materia! ns the assiissee chooses 
to bring into his accounts. Information to be obtained from batiks and other 
^siness institutions may serve as a valuable check in the examination of 
Wch accounts, but the investigation would be more effective if information 
could also be obtained as regards the private transactions and financial dealings 
of the assessee. We had, therefore, to consider whether some means could 
not be found of facilitating the obtaining of such information. We accordingly 
framed a question (Question No. 58). enquiring whether it would not be desir¬ 
able for the Income-tax Department to v^ard infofmers for valuable informa¬ 
tion given to the Department in respect of tax evasion, and, if so. what 
safeguards could be suggested so that the .system may not be availed of by 
blackmailers. 

305. The general consensus of opinion was against the proposal. If some 
kind of definite inducement in the shape of a reward was placed before, persons 
having information about the private dealings of an assessee, it was not im¬ 
possible that such persons would resort to the practice of blackrnailing tht 
assessee and trying to extort monetary consider.ation for refraining fronr 
giving the information to the Department. Some replies stated that tht 
proposal of giving rewards would result in creating a flock of touts and tha 
respectable people who have information to give would not care to give it 
Other lepliea stated that it was far more desirable that Government should 
lose some money in the way of taxes than that it should encourage a widespreat 
]'.ractice of betrayal or blackmail. 
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306. We were aware that the proposal was likely to result in the persons 
ccncerncd resorting to blackmail, and that is why. we enquired what safe¬ 
guards could be sTiggested against such undesirable consequences of the pro¬ 
posal. But the system of giving rewards is not as deserving of condemnation 
As has been made out in the replies received by us,. It is by no means a novel 
sugg^estlon. 'Section 32 of the Inland Revenue Re'gulations Act of 1890 enacts 
that the Commissioners of Inland Revenue may, at their discretion, reward 
any person who informs them of an offence against the Inland Revenue, or 
assists in the recovery of any fine or penalty. The reward is not to exceed 
.£.50, except with the approval of the Treasury, The reward is entirely in the 
■diacretion of the Revenue and an informer is not entitled to claim a reward, 
nor is it within the power of the Revenue to enter into any agreement for 
the payment of a specific sum in return for the information to be imparted 
to them. In Riach v. Lord Advocate (18 Tax Cases, p. 18) dt was held that 
^under the section referred to above the Legislature intended that the Com¬ 
missioners were to have complete freedom in the matter and were not entitled 
to make any bargaui with informers. Therefore, anyone who proposes to act 
the part of an informer must take his chance as to what reward, if any, he 
will get (see “Taxation” Volume 38, p. 271). In paragraph 336 of their 
Report, the Royal Commission on Income-tax recommended in 1920 that the 
limit of £50, which was the highest amount the Board could award to an 
informer without express Treasury sanction,’ was unnecessary and should be 
withdrawn, and that any anticipated expenditure for the payment of informers 
should be included with other costs of administration in the Revenue Esti¬ 
mates. In the United States of America, any person, not an officer or 
I'Uiployee of the United States, who furnishes to the Commissioner or any 
Collector original information leading to the recovery from any other person 
of any penalty under section 3617 of the Internal'Revenue Code, can be 
rewarded and paid by the Commissioner a compensation of one-half of the 
penalty so recovered as determined by the Commissioner. This provision 
relates to the payment of reward to ijiformcrs with respect to illegally produced 
petroleum. In India, it is the practice oi the Customs Department to reward 
an informer for giving information which leads to the detection of articles 
sought to be smuggled into the country and we are informed that the reward 
is usually a percentage of the duty recovered as a direct consequence of the 
information received. Thus, there are other systems of legislation which give 
statiitory recognition to the giving of rewards for information having a direct 
bearing on the tax evasion. But wo recognise that the system is hkelv to be 
abused and that a general invitation to informers with ’the inducement of a 
reward may actually result in more harm than good. It also appears from 
the replies that we received that public opinion is against such a proposal and 
wf , therefore, make no recommendation in that behalf. 


307. In 0i’t'>-tion No. 50 we enquired what the appropriate procedure should 
be when an assessment proceeding started before one Income-tax Offeer has 
to be completed before another, either because the ease is transferred from 
one Income-tax Officer to another, or because one Income-tax Officer is on 
transfer, retirement, etc., succeeded by another. We desire to know whether ^ 
in such cases the proceedings could be continued from the stage which they 
had already reached, or whether it was necessary or worth while to have a re¬ 
hearing, either in all cases, or, at any rate, in cases in which the assessee a 
desired. 


308 The views that we received were divided. Some thought that the 
proceedings should be continued from the stage "which they had reached 
before the first Ineome-tax Officer; others thought that in all eases there should 
be a he.a.ring de novo. Some others steered a middle course and suggested 
that the rehearing should take place onlv if the assessee so desired. 

300 The proceedings before an Income-tax Officer arc of an informal 
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nature and no detailed record is kejit of all that transpires before an Income- 
tax Officer. The record is nothing like so complete as the records of a Civil 
Court. That being so, it may not always be easy for the seeorijl Income-tax 
Officer to pioceed from the stage which the proceedings have reached before 
the first liK'ome-tux Officer. Moreover, the assessee himself may wish, or 
the second Income-tax Officer may himself think it desirable that the pro¬ 
ceedings should be heard de novo by him. We think that in the ordinary 
course the proceedings may be eoutinued by the second Income-tax Officer 
from the stage which they have already reached, but in case the assessee 
so wishes, or the Income-tax Officer himself so desires in order to do full 
justice to the case, the proceedings should be start^ de novo in the matter 
of actual recording of the eVidenci’. The pielimiiiury steps like the issue 
of notice etc. need not be gone, through over again. We, however, desire to 
impress on the Central Board of lleveiiuc that Income-tax Officers should 
be directed, as far as possible, to complete the cases on theijr hands before^ 
reliiKjUisbing charge, especially cases where the inquiry has proceeded to an 
appreciable ext«;nt. This may not always be feasible, for an Income-tax 
Officv'** very often has several cases on his hands, and difficulty may arise parti¬ 
cularly in Central circles. Rut if the cases cannot be completed before the ' 
first Tnome-tax Officer relinquishes charge, they’ should be continued in the 
manner suggested above. 

DD.—laspecting Assistant Oommissioner. 

(Question No. 56) 

310 In the course of our inforinal ilipeussions with the. representatives of 
the legal profession, liegistered Accountants, etc., at different provincial 
centre#, we heard a complaint voiced with considerable force that Inspecting 
Assistant Commissioners interfere unduly with the work of Income-tax Officer'^ 
ill pending cases. We were also told that objection was taken in some 
cases to the pro.sence of the Inspecting Assistant Conimissioijer during uiquiries 
held by an Income-tax Officer on the ground that there was no statutory 
warrant for his presence. We, therefore, enquired in Question No. 56 whether 
it would not bo advisable to df'fine in the statute itself the powers and duties 
of Inspecting Assistant Commissioners and the Director of Inspection in view 
of the i>revailing practice of their inspecting assessment records and advising 
Income-tax Officers in matters connected with current assessments. 

311. With a few exceptions (of jici-sons who had retired after service in 
the Department), the general consensus c^f opinion 'was in support of the 

complaint. It was stated that as a result of the interference of Iiisjiecting 
As.sistant Commissioners in pending cases and the obligation that the In¬ 
come-tax Ctfficers naturally felt to carry out any advice given by the Tns[)ect- 
ing Assistant Commissioners, Inc(urie-tpx Officers bad lost all initiati^'e and 
sense of personal responsibi'ity. It iva.s further stated that owing to the 

detailed supervision of Inspecting Assistant Commissioners in pending nsses- 
kments. Iivorne-tax Officers felt bound to consult them at every step and thus 
they merely registered the views of Tns])ecting Assistant Commissioners even 
wlieiv, they did not themselves agree with them. The replies complained that 

assessees were not .aware of the ]irivate consultations taking place between , 

the Income-tf*x Officer and the Inspecting Assistant Commissioner, and could 
not, therefr»*e, [)lace their point of view befcre the Inspecting Assistant 
Commissioner and thus satisfy him on any point that might go against them. 
For this re.asen they considered that Inspecting Assistant Commissioners had ^ 
become extremely unpopular and suggested that these posts should he abo¬ 
lished. If. however, the posts were to be retained, thev thcnight that Ins¬ 
pecting Assistant Commissioners (should merely do administrative and 
insp(»ctioM work without having any hand in the assessments pending before 
Income-tax Officers. Some thought that Inspecting Assistant Commissioners 
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may give advice where it has been asked for by Income-tax Officers provided 
that such aldvice was not to bo regarded as binding on the officers. Some 
replies suggested that if Income-tax Officers were not, on their own initiative, 
equal to dealing with big cases, such cases might be dealt with by Inspecting 
Assistant Commissioners themselves. Where aflvice was sought for from and 
given by Inspecting Assistant Commissioners, the replies stressed the propriety 
of Inspecting Assistant Commissioners giving a hearing to assessees before 
any such advice was given* Some of the replies drew pointed attention l<> 
the iiidifftirent attitude, adopted by Inspecting Assistant Commissioners when 
' au assessee ajjproaches them with a request^ to advise the Income-tax Officer 
on some! pfiint which the latter proposes to decide against the assessee. They 
complained that although Inspecting Assistant Commissioners give various 
directions to the Income-tax Officers behind the back of the assessee, the 
Inspecting Assistant Commissionera. when approached by an assessee to give 
a direction in his favour, always put forward the excuse that under the Act 
-their powers are limited. The gist of most of the replies was that the Income- 
tax Officer should function as an entirely independent quasi-judicial officer 
and that, if any decision of the Income-tax Officer should go against the 
Department, it should be within the power of the Inspecting Assistant Com¬ 
missioner concerned to appeal against it to the Appellate Assistant Commis¬ 
sioner. Some of the replies even went so far as to suggest that an Inspecting 
Assistant Commissioner should be placed in the position of a Surveyor in 
England and should represent the Departmental point of view before the 
Income-tax Officer. 

312. Prior to 1930. there were Assistant Commissioners who combined in 
themselves both inspecting and appellate duties. This arrangement was obvi 
ously open to the criticism that the right of nppea,! was illusory as in many caso.s 
the assessments themselves were made by the Income-tax Officers in consulta¬ 
tion with the same Assistant Commissioners before whom the appeal was to 
go. The Ayers’ Committee noticed this defect in the arrangements as they 
stood then, and recommended that there should be bifurcation of the two duties 
of Assistant (commissioners and that they should he entrusted to two separate 
sets of officers. They suggested that the Assistant Commissioners hearing 
appeals (to he designated as Appellate Assistant Commissioners) should bo re¬ 
lieved of administrative functions. In order to secure proper performance of 
supervisory fumetions, they recommended that full-time inspecting officers of 
the Assistant Commi.ssioner’s grade should be appointed with no appellate 
jurisdiction. It was hoped that these inspecting officers would be responsible 
to the Commissioner to see that the work in the circles under their control 
was effectively y)orformed. and that it would be their duty, in addition to making 
thorough inspection of the circles under their control, to give Tneome-tax 
Officers advic.e and instruetinns. It was expected that an Income-tax Officer 
would refer to his inspecting officer any major point of doubt or difficulty before 
completing assessment proceedings. It was hoped that the. inspcctii'g officer, 
with his w'ider experience, would be able to guide the Income-tax Officer as 
to the principles on wliich the cx^mputation of profits should be made in dealing 
with cases presenting unusual features The inspecting officers were also 
expected to deal with such matters as the general organisation of the office, the 
control of the office staff, settlement of refund clainjs in reasonable time, and 
the extent to which the convenience of the p\iblic was consulted in such matters 
as arrangements for inten^tews, calling for the books of accounts, etc. 

313. The Amendment Act of 1939 implemented this part of the Keport of 
the Ayers’ Committee. The duties and functions of Assistant Commissioners 

ireated and wore entrusted to separate sets of officers—one set of 

Commissioners (designated as Appellate Assistant Commissioners) 
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doing purely appellate duties with no inspecting or supervisory work and , the 
other (styled as Inspecting Assistant Commissioners) doing only inspection and 
supervisory work with no appellate jurisdiction. The powers and duties of 
Inspecting Assistant Commissioners, hd^wever, were not defined with any 
degree of completeness or accuracy. They have statutory powers under cer¬ 
tain sections, such as section 23A, section 28, section 52, etc. But apart 
from their statutory duties, the general duties Of the Inspecting Assistant Com¬ 
missioners have nowhere been defined. Inspecting Assistant Conimissioners 
iollow the orders and directions of the Central Board of Bevenue as they are 
bound to do under sub-section (8) of section 6 of the Act. It is this undefined 
nature of their powers and duties that has led to the present complaint. In 
their capacity as advisers and guides of Income-tax Officers, they in fact give 
directions as to what the Income-tax Officer should or should not do even in 
pending cases, though their advice has not been asked for. The Income-tax 
Officer naturally feels constrained fit follow the directions of the Inspecting 
Assistant Commissioner irrespective of whether he himself agrees with those 
directions or not. Indeed we are informed that it is the practice prevailing 
all OA'er Ihe country that in nil assessments in Central circles and in important 
cases in other circles, draft orders have to be submitted by‘»Income-tax Officers 
for the approval of Inspecting Assistant Commissioners, and it is only when 
they are so approved that they can be issued by Income-tax Officers as their 
own orders. Wliere the Inspecting Assistant Commissioner differs from the 
view taken by the Income-tax Officer, the latter has perforce to carrv out the 
amendments suggested by the Inspecting Assistant Commissioner and to issue 
the order as his own order. In snch cases it will be idle to pretend that the 
assessing officer is the Income-tax Officer and not the Inspecting Assistant 
Commissioner. 

314. In our opinion there is a good deal to be said in justification of the 

complaint voiced in the majority of the replies, and we think that the present 

set-up needs alteration. One of the suggestions that was made to us was that, 
as in England, non-()fficial element should he associated in the making of assess¬ 
ments to replace the advice given by Inspecting Assistant Commissioners. In 
England in a large majority of cases assessments are agreed to between the 
Surveyor representing the department and the assessee and such agreed assess¬ 
ments merely receive the imprimatur of the Commis.sioners. In the few oases 
where there may be no agreement between the assessee and the Surveyor, the 

matter goes before the General. Additional or Special Commissioners, as the 

case may be. ^Most of these Commissioners are non-official persons of status 
and respectability and command the confidence of the general public. It has, 
therefore, been suggested that such a non-official agency should he set up for 
making assessments and that in the assess-proceedings before such agency the 
Income-tax Officer should represent the Department. We do )iot consider 
^that this suggestion is feasilde. Although we do not suggest that persons of 
’ respectability, standing and integrity may not he available in this country, 
such persons may not be forthcoming in sufficient numbers at every place and 
"the experience of the Jury system in India must make one pause before laying 
the task of making assessments on j on-official agency. The second suggestion 
which has been made to us is that the officer who makes the assessment should 
|be a person different from the officer who makes investigation into the case. 
We do not consider that even this would be practicable as .a general rule with¬ 
out increasing • the staff to an enormous extent. Our experience rif investi¬ 
gation into the eases that have been referred to ns has made ns realise what 
a difficult task is entnisted to an Income-tax Officer, who has to investigate 
into cases and also decide them in a semi judicial capacity. We consider, 
that On the whole, the Income-tax Officers have discharged their duties in a 
commendable manner. In the large majority of cases, therefore, assessments 
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may oontiinue to be made by the Income-tax Ofdcer as &t - present, but we 
think that there should be no interference whatsoever by the Inspecting Assis¬ 
tant Commissioner in respect of pending assessments. The recent amendment 
made by the insertion of a new section 83B m the Act enabling the Cbmmis- 
sioner to exercise his powers of revision where the interest of Eevenue has 
suffered as a result of the order of the Income-tax Officer, will remove any 
possible objection on the score of Inspecting Assistant Commissioners’ powers 
being withdrawn in respect of pending assessments. There was perhaps some 
need for such powers formerly as, prior to this amendment, there was no 
remedy for the Eevenue if the Income-tax Officer’s decision went against it. 
No such necessity now exists. Our proposal will make the Income-tax Officer 
h’elf-reliant and instil in him a proper sense of responsibility for all the orders 
he makes. The lack of guidance frpm Inspecting Assistant Commissioners 
will not be a serious h^andicap as most of the big cases are even at present 
handled by senior officers of considerable experience and standing and there is 
not perhaps much to choose between such officers and junior Inspecting Assis'- 
iant Commissioners. If a case is of any special difficulty, it seems to us 
desirable that the whole asseasmeijt should be done by the Inspecting Assistant 
Commissioner himself. Under sub-section (5) of section 5 it is open to the 
Commissioner of Income-tax, with the approval of the Central Board of 
Eevenue, to direct, by a special or general order in writing, that the power 
conferred on Incomt-tax Officers shall in respect of any specified case or class 
of cases be exercised by Inspecting Assistant Commissioners. It does not 
appear that the provisions of this sub-section have been taken advantage of 
by the Department. If, as we suggest, some specially important cases are 
taken up by the Inspecting Assistant Commissioner himself, the experience so 
gained may be some guide in deciding whether this system should be extended. 
Such cases should be investigated by the Income-tax Officer but the assess¬ 
ments should be made by the Inspecting Assistant Commissioner, it being 
provided that from the. order of the Inspecting Assistant Commissioner appeal 
will lie direct to the Appellate Tribunal. 


lllo. If. however, an Income-tax Officer considers that in a particular case 
he w’ould like to have the advice of his Inspecting Assistant Commissioner, we 
do not wish to deny him the opportunity to consult the Inspecting Assistant 
( oni u'^sioiuT. Itnt, we think, there is considerable force in the grievance 
of the «i6sessees that in. such cases they have no knowledge as to the points on 
which the private consultation takes place between the Incomo-ta.\ Officer 
and his Inspecting Assistant Commissioner. We would, therefore, recommend 
tlint in such cases and in all cases where an Inspecting Assistant Commissioner 
exercises power specifically vested in him-^by the statute, the Inspecting Assis¬ 
tant Commissioner should give an opportunity to the assesses to place his 
I'oint of view before him. and after hearing him if he appears the Inspecting 
Assistant Commissioner may give such advice to the Income-tuv Officer, or 
pass such order, as he thinks fit. We cannot too strongly disanprove of the 
practice, which seems very much in vogue at present, of the draft orders of 
Ir.<.ome-tax Officers being, in the first instance, submitted to the Inspecting 
Assistant Commissioner fi.r approval and then issued by the Income-tax 
Officer as his own ord'^rs after carrying out such directions as the Inspecting 
Assistant Commissioner may have chosen to give. 


- 816. So far as the Directorate of Inspection is concerned, these officer^ are 
nowhere mentioned in the Act and have no statutory recognition or powers 
as such. They form part of the office of the Central Board of Eevenue and 
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exercise powers of inspection on behalf of the Board. Thej^ supe'rvise the 
wc:rk of the luspeotiug Assistant Commissioners on the techriioal side—-see 
the inspection reports ol Inspecting Assistant Commissioner on the work of 
the Income-tax Officer and give directions as to how such inspee.tious should 
be made. We have commented elsewhere (para. 393 et seq.) on thn utility of 
maintaining this class of officets, but our remarks with regard to tne inadvis¬ 
ability of their giving directions to Income-tax Officers in pending cases would 
equally apply to them. 

EE.—AppelUte Assistant Oommissioners - 

(Question 67) 

317. In the course of out inquiries, we received frequent representations 
that Appellate Assistant Commissionera are not able to bring to bear on tfie 
appeals heard by them an inde^tendent judgment and that their decisions are 
influenced to some exteiic by a predilection in favour of the revenue. Thjs 
was attributed to the fact that Appellate As-jistant Commissioners are subject 
to the general control cf the Central Board of Revenue and that Iheir advance¬ 
ment in service depends on the good opinions of the Commissioners and of the 
Board. The only avenue for promotion open to them at present is to Commis- 
siouerships, appointment to which rests entirely on the estimate that the 
Board forms of their capabilities and on the reports made Dy the Commis¬ 
sioners. In these circumstances, there was some ground for misgivings that 
Appellate Assistant Commissioners might be anxious to please the executive 
heads of the Department and that their decisions in appeals might, to some 
extent, be influenced by this consideration. We accordingly asked (Question 
No. 57) for the views of the public on a proposal that Appellate Assistant Com¬ 
missioners should be removed from the control of the Central I'-oard of 
Revenue and placed under the control of the Ministry of Law We also 
enquired whether there should not be only one appeal on quest' ais of fact. 
Vis:., to Appellate Assimant Commissioners in certain classes ol cases, and 
diiecl' to the Appellate Tribunal in others. We mentioned that this proposal 
would correspond wilh the practice in the ordinary civil judicature It 
appeared to us that a provision for two appeals on a question of tact was an 
unnecessary luxury, and we put forw^ard for cons deration a scheme under 
winch in certain classes of cases there would be a first appeal on questions of 
both fact and law to the Appellate Assistant Commissioner and a second 
appeal on a question of law only to the Appellate Tribunal, and ij» other cases 
a first appeal on questions of fact and law' direct to the Tribunal and a reference 
on a point of law to the Hi"h Court. 

318. As regards the first point, opinion wuis practically un.-nuinous that 
Appellate Assistant Commissioners should be removed from the control of 
the Central Board of Re\enue. With regard to the second question, the 
majority of the replies were not in favour of the change suggested, and desired 
that the present practice cf having two appeals both on questions of fact and 
law should continue. 

I* 

319. Prior to 1939, there were not, as at present, two sets of Assistant 
Commissioners and a large part of the work of Assistant Commissioners, con¬ 
sisted of hearing appeals against the decisions of Income-tax Officers. They 
had also to supervise the work of Income-tax Officers. As a result 
of the recommendations of the Ayers Committee, the Appellate and 
.‘Supervisory'' functions were bifurcated and each was entrusted to sepa¬ 
rate sets of As.sistant Commissioners. Although this ste]) was one 
in the right direction and gave a sense of reality to the appeals heard by 
Assistant Commissioners who were expected to be absolutely free to give 
their unfettered decisions, it seems to us that the experiment then begun 
should be carried forward to its logigfil conclusion; otherwise <Lo scheme 
would only amount to a* half-hearted attempt to remove the influence of the 
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executive as long as A ppellate. Assistant Commissioners continue to be sub¬ 
ordinate to the (’aQtral Board of Itet^enue. Although under the proviso to 
eub-section (8) of section 5, no orders, instructions or directions can be given 
so as to interfere with the discretion of Appellate Assistant Commissioners in 
the exercise of their appellate functions, the public will be slow to give them 
credit for independence and impartiality. We have no reason to think that 
Appellate Assistant Commissioners have not been impartial in the discliarge 
of their duties or that the independence of their judgement is vitiated by any 
considerations irrelevant to the decision of the appeal. But on the principle 
that not only should justice be done but that it should appear to be done and 
should inspire confidence in the persons concerned, we think that thi present 
^ystem requires »-ltc-!rnticn. We think that the experiment begun in 1939 
should be carried forward and Appellate Assistant Commissioners should be 
^moved from the control of the Commissioners and the Central Board of 
Revenue and placed under the Appellate Tribunal Their leave, transfer 
|and posting should be in the hands of the Tribunal. 

320. A suggestion has been made that the experiment requires for its 
logical completion that Appellate Assistant Commissioners should be recruit¬ 
ed from among the senior Subordinate Judges. While we are desirous of 
encouraging a judicial outlook in Appellate Assistant Commissioners we feel 
that the nature of an Appellate Assistant Commissioner’s work require'; an in¬ 
timate knowledge of income-tax work which one cannot ordinarily expect a 
purely judicial officer to acquire even after a brief period of special training. 
The experiment may, however, be ilried in a few instances if Government see 
no other difficulty in the way of doing so. 

321. The proposal ol removing the control of the Central Board of Revenue 
over Appellate .Assistaui Commissioners makes it necessary to find a 
difierent avenue of promotion for them. We think that the best course 
would be to provide that the normal avenue of proinotion for Appellate Assis¬ 
tant Commissioners should be to the Appellate Tribunal. lha Act as it 
now stands provides that the Appellate Tribunal must consist .if an equal 
number of Judicial IMeinbers and Accountant Members. Sub-secticn (3) of 
section 5-A requires lhat the Judicial Member shall be a person who has exer¬ 
cised the powers of a District Judge or who possesses such qualifications as 
are normallv required for appointment to the post of a District Judge; and 
the Accountant Member shall be a person w-ho has for a period of not less 
than six years practised profession as a Registered Accountant enrolled on 
the Register of Accountants maintained by the Central Goveriirn. nt under 
the Auditors Certificate Rules of 1932. The proviso to the sub-section, how'- 
e-vti. enables the Centra’ Government to appoint as an Accountant Member 
any person not posse.ssing the qualifications required by that sub section, if it 
is satisfied that he has qualifications and has had adequate expeiiai ce of a 
ch.aracter which lender him suitable for appointment to the O libunal. In 
virlue of this proviso some members of the Department have been appointed 
as Accountant Memliers of the Tribunal and have held these posis wnth dis¬ 
tinction. We doubt whether, on the pay at present offered to a Member of 
the Appellate' Tribunal, especially as the appointment is for short terms, 
successful members of ti e legal and accountancy professions wrouUI come for¬ 
ward to accept these posts, and it would certainly, in our opinion, be inadvis- 
ab'e to recruit* second latc men from the professions to man such posts. If 
men with requisi^, qualifications and. experience from the legal and accoun¬ 
tancy professions rue inct forthcoming in sufficient numbers, it woul.l, in our 
opiijion, be advisable to recruit members from the judicial and Income-tax 
Departments. The jiuliolal experience of persons holding substantive posts 
in the Judicial Department would make them well qualified to hold the offices 
of Judicial Members, and we think that experience as an Appellate Assistant 
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Commissioner extending ovei a period of several years should enable Appelate 
Aseigtant^ Commissioners i to perform satisfaciorily, the duties of 
Accountant Members ol the Tribunal. The question of having tecknicaJ 
qualifications in acccHiutancy is not of prime importance in filling these posts, 
bu| there must be capacity in Accountant Members to examine the accounts. 
Tins an Appellate Assistant Commissioner must necessarily possers if he ia 
to perform his duties setisfnctorily, and it should enable him to discharge the 
•duties of the Accountant Members of the Tribunal with efficiency. We do> 

[ i'»t. suggest that members of the legal and accountancy professini’te should not 
li-i appCiuted to the Tiiljunal, but we think that once they are appointed, they 
should be expected fo hold the post on a permanent basis and should not 
iixpeet to revert to the profession after the expiry of their period of appoint-Q 
lu’tnt. If, under these circumstances, it is not possible to recruit first rate- 
n:ei. from the professions, we would much rather recruit to the Tribunal men* 
who are already in service. We may also point out that we are recommend¬ 
ing that in the recruitment of future Income-tax Officers emphasis may be* 
loid on their possessing adequate accountancy qualifications, and we think 
that such persons, after experience as Income-tax Officers and Appellate 
Assistant Commissioners, would provide a suitable recruiting ground for pro¬ 
motions to the Tribunal. The appointments should be made by the Ministry 
of Law on the advice of the President of the Appellate Tribunal. If there 
are not likely to be sufficient places on the Appellate Tribunal to afford reason¬ 
able* prospects of promotion to Appellate Assistant Commissioners we would 
recommend the creation of a few posts in the grade of Appellate Assistant 
Commissioners carrying a sala^ approximating to that of a Commissioner of 
Income-tax, so that some senior Appellate Assistant Commissioners may be 
appointed to them. 


322. So far as the second point is concerned, in framing the queation as we 
did, we were mainly^ impiessed by the fact that there were two appeals on 
question of fact. Normally, in the civil judicature there is only one appeal 
on a question of fact, and the second appeal lies only on a point of lew, and 
we desired to know whether such a procedure could not with advantage be 
aaopted m mcome-uix matters. But the weight of opinion is definitely against 
tJifc abolition of the second appeal on questions of fact. We recognise that 
inc-onm4ax proceedings are somewhat different from the procoe-lingB before 
le CrVil Courts. In the latter, the Judge is a person who ‘s independent of 
parties, whereas in iiiconn.-tax matters, the Income-tax Officer is a party, an 
investigator and a judge, all rolled into one. The analogv of Civil Courts 

be pressed. The President of the Appellate 
proposal recommending direct .appeal 
Vnl 1 classes of cases, the Tribunal would he so flooded 

'hi" *^ecessary to create many more Ber’ches, with 

d<. Members will be necessary for the Tribunal. We 

t Jl wi thTn’t It’? necessary to press at present this part of our pro- 

Cemmissioners havp public are satisfied that Appellate Assistant 

in om nmnSa?th! t V independent of the Department. « suggested 
considerably rediieed." second appeals on questions of fact would be 

FF.—Appellate Tribunal 


< 


0 


82^, So far as the Tribunal itself is concerned, some difficulties in its work¬ 
ing have, come to our notice. ITndcr the presopt arrangements, the Tribunal 
functions through its Benches sitting at Calcutta, Madras. Bombay and Allaha-, 
had. The decisions of the various Benches are not reported and' it is not* 
inconceivable that on the same point of law or procedure two Benches of the 
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Tribunal may take different views, without being aware of the conflict. We, 
therefore, think it desirable that some adequate machinery should be devisefl— 
Bl'tor consultation with the Tribunal—for the reporting of the decisions of the 
various llenclies and also for conflicts, if any, in the decisions being resolvea 
h'V !i l‘’u'l Bench of the Tribunal. ^ 

:W4. further, any reference made by the Tribunal to the High Court has 
to go hi the ti.];propriate High Court, the precise forum being determined by 
the piac(' where the original asse'-sment has been m.ide. It has accoi*dingly 
ha})i)en(“(l that on the s.anie point being referred to two^ different High Coprts 
contnulieolry decisions li,.vc soinellines teen obtained I'oi example, the ,l*ntna 
and Allahabad High Courts held in Srimaii Lakshmi Daiji vs. Commissioner 
of !lU'otnr-lax, Bihar and Orissa (1944 I.i’.R. 309) and Mst. Sarju Ba^ vs. 

Cnmmtsswncr of Jncumi fax (1947 T.T.Il. 187) that interest on arrears o1 rent 
is n< t liable to (ax as it is “rent or Revenue derived from land ", while the 
Madras High Court and the Calcutta High Court have held in Peihaperumal 
(Uir .'/to IIS. ('oinmissumer of Imomc tax (f.L.Tl. 1944, Mad. 3t!2) and in He 
Mnnaiic.r. Hitdh.ka Mohan Hoy Esiale (A.l.K. 1941 C'al. 448") that it is taxable 
as it is nc>t such rent or revenue ' The question has only now been finally 
decided by the Privy Council accepting the Madras and Calcutta view in Com- 
nu.'.^ioncr of liironie-tnx, B’hnr and Orissa Kamahkya 'Narayan Singh, P.C. 
A()p. 2\o 90 of 1947—(1948 M.L.J.lt 417). Rut until the question was settled, 
the Tribunal was bound by both sets of High Court decisions and had iicces- 
sanh to decide the same point in two different ways—according as the case 
canie from Uiliar and I.’nited I’rovinces or from Madras and Bengal. Ws 
coiisirie-r this jiosition unsatisfactory. It w'as sugirested at one time that all 
incuine-fax references should he lieard by the Federal. Court in order to ensure 
iinitonuity. On further consideration, ne understand, the proposal was aban¬ 
doned because the number of references made to the different High Courts was 
so large that tlie disposal of them by the Federal Court would have entailed 
eiioi'inous work on that Court and would have occupied a largo part ot its lime. 
NfiV that the Federal Court lias been invested wdth the powers of the Supreme 
Court to hear a])peals Irom tin; dTiglt Courts, the proposal that it should hear 
all iiieome-tax referen(;es becomes still less feasible. We think, however, that 
werever a conflict exists between the decision of tw’o High Cotirte it should 
he within the power of the Tribunal to refer the point of law for the opinion 
ot tile Supreme Court—rwhose decision will, of course, be binding on all the 
Higli Courts IVir an nrmiogy, we may refer to section 113, Code of Civil 
I’roeerlure and Ordir 49 which empower any Court to stale a ca.se and refer 
it t‘i>r the o])inion of th<' High Court 

.19.0. We tire fmthf'r of the opinion tliafc the Tribunal shottld have power^ 
to order costs to be paid in any appeal pending before them. Such a powder 
is M'^teil in thi' Hich Courts under snb-seetion (0) of section 96, and we see 
no rea.S(a) why simil.ar discretion should not be; vested in the Tribunal. Such 
power would act as a wholesonie check agauist frivolous appeals being flled 
h. fiire the Tnhmial W'e fiirilior think that the Tribunal should also have 
(liscrefiou to order that the wlicde or part, of the fees paid by +he appelHnt 
ii,-.-css(‘e under subsection (8) of section 88 be refnndi'd to the appellant depend- 
iiig upon ih'greo of success which such a])])e.llant has obtained in his appeal. 

826. ,^s regards tlie deposit made by an assersee under section 66(1) in 
eimiiection with bis ap])li(';ition for reference to the High Court, it will be 
noticed ibat tbe Ac* contains no provision anthorisir.g the High Courts to direct 
its return even d tbe assossee succoeds hi bis reference. It is perhaps possible 
to suggest that the provision in sub-section (6) of section 66 in respect of costs 
will inednde a direction for the refund of deposit also. We, however, under¬ 
stand that the practice in the High Courts in this matter is not uniform. Tt will 
be anomalous if a successful assessce should be. awarded costs on the reference 
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jjt not ;( iviiiiul oL till' (U-posit. \\ lu'liior tlio doposit b*' ivganL'd as a check, 
igaiijst trivoloius applicatituis or analogous to the Courl' fee paid on a memo, 
of appeal, the successful applicant seems j-ftstly entitled to a refund of the 
deposit. Sub-section ((5) of section 00 may, tln.‘refore, include a specific provi¬ 
sion for a direction for tin* refund of the deposit or part thereof in appropriate 
cases. 

027 A '.uggestion has been made to us that the Appellate 'rrihunid should, 
■it suitable ea.■^es, hive jiower to enhance the assessna'iifi. It has been held 
that no such power exisls at jireseiit ir the IVibunal, although an Appellate 
As.sistani (.'ommissione] ean enhanee the .issessnuni under seefion 3](8j(a) of 
the Aft. \^'e presume that the Legislature adopted this eoins b.'eause under 
the Aet there is no provision made for an appeal by the Department against an 
Jncome-t.ix Offieer’.s order. \\ leertais the t’ommiss.oner ean file an .ajipeal against 
an Appellate Assistant Commissioner’s order [section 33(2)]. Even if no appeal 
is filed, we understand that the practice of flte Appell.ate Trihmial is, that so 
long as the total amount of assessment is not increased, the Department la 
allowed to support the Appellate Assistant C/Oinmissioner’s order on grounds or 
in respect of items which have been ciisallowcd by the Appellate Assistant Con - 
missioner The only question, therefore, is whether the Appellate Tribunal 
should have power to vary iu fa\<au’ of the Department ihe order under ajiiieal 
in respect of any item d,sallowed by the Appellate Assistant Commissioner 
e\('n il ihe l.lcpartment has not idiosen to .ippeal again,si the Appellate Assistant 
(.'ommissioner's order. W'e do uut think it necessary to give sucii a wide 
power. It is. however, conoeivahl" that Covernmeni may not choosi- to appeal 
against some poii.on of the Appeiiale Assistani ('ommishioner'.s- ordir so long 
as the assessee was pnqiared to acquicsca ni the order as a whole On tiio 
analogy of the provisions of the Civil Procedure Code relating to the filing of 
' menioranilinn oi olqeetions hv a resjiondeiii., we sugt:e.st that sia-h ca.ses may 
'!)e met by enabling <’inverii'iieiii (<> ii!e ,i memorandum ot olijections against so 
I'Hieb of the order a^ is ac.mifct C.tveriauein provided ii. is filed within fiO davs 
of the service iqion rliem of ilie iiolj.-e. vu'l lo in b'nlr 2P of the Appellate 
Tribunal Dnles. ot tlie appeal bavmu lieen tiled l)v the assessee 

328. Sub-seetioii (1'; of seeti.m I'lti lays d 'wv, tliai, the Appellate Tribunal, 
shall on an appliealii u lieing to reter any question of law to the High 

Court, refer it vviibin 0(1 davs oi tl'c vt.e.gipi <,i such applieatioii. 1*. has recently* 

been held bv the Aiudr is 'High Cnr.r! ii niin-iioui'r al Mailra.^ 

vs. O.Ti.M.S Sevugan (1948 l.T.Il. 59) that the High Court can examine 
the propriety, c/jrrectness and legality of the reference and where,, for example, 
it find.s that the reference should not have been maib'. it can ri'frain from 
expressing an riyiiinion. Tf. therefore, there iS delay of iiiore than d.-ivs in 
making the reference, it may conceivably be rejected. This may residt in 
hardship to the party asking for a reference as a consequence of a default for 
which the party is in no seri.so responsible. We, therefore, recommend that the 
/prov sion prescribing 90 days' li'mt for inalslng a reference to the High ( ourt 
(be deleted A public body like the Appellate Tribunal may be, trusted to make 
the reference as soon as practierdile. 

329. Sub-.scetion 7A of section 66 applies the provisions of section 5'uf the 
limitation Act to an application to the High Court by an assessei' under sub¬ 
sections (2) and (3) of that section. Those provisions have the effect of extend¬ 
ing the period of limitation where there is sufficient cause for not, presenting the c 
application withm time. Tn our opinion the section requires to be amended 
in two respects. Under sub-actions f2) and (3) an application can he made 
by the Commissioner ns wadi n« hv an assessee and we see no reason why the 
concession giv’eii by section .5 of the Liniitation Act should not be made avail¬ 
able to the CominisBioner also. It is not inconceivable that owing to depart¬ 
mental procedure and circumstances be^iond the control of the t’ommissioner 
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suoli as postal difficulties, applications for reference may* get delayed and as a 
consequence tliey may run the risk of being disnrussed summarily. Secondly, 
scclioii 5 of till' Limitation Act is Itiade applicable only to applications made 
to tlje High Court. There is no provision for extending, for just and sufficient 
cause, the period prescribed in suo-sect.ou (1) for making an application to the 
Tribunal praying for a reference to the High Court. Just as the Tribunal can 
under sub-section 2A of section 33 admit an appeal after the expiry of tht 
period of limitation, where it is satisfied that there was sufficient cause for itf 
not being presented withi7i that period, W'e consider that it should have sirniia 
disci'ction in admitting applications for a reference to the High Court after th 
])t'riod of GO days mentioned in sub-section (1) of section 06 has expired. We 
tluii’efore, recommend that sub-section 7A of section 66 be ame.ndi .l by the 
insertion of the words “or the Commissioner under• sub-section (1)“ and the 
1 omission of the word “under”. 

GG. —Miscellaneous RecommendatiouB 

;;3w. We may now deal with a few suggestions which were not included 
in the Quoirtionnaire either because they related to verbal amendments not 
involving iiny question of principle or bccaus'- tltey were received after our 
^hiestionmiirc had been issued. 

.“).‘31. 2(11)—The definition of the words “previous yciir” in relation 

lw ;i iK'w i)!isines,s rcijiiircs clarification, so th;it in certain contingencies firofits 
niiidi dnr.ng certain montlis may not escape assessment. If ;i new business 
I- ■-l.irtod on 1st July 10-15, it is started in the financial year 104.5-46. ITndei 
cimisc (c) of il^c dtfinition, it is open to the ow'iier of such business to say that 
lor the cssi'ssment year 1046-47 his accounts are made up as on 30th June 
10[t‘i Tiiiit diitc docs not fall botw'cen 1st July 1045 (when tbe business 
sl.iried) iind 3lsf. M.-ircli 1046; Jiccordingly, under the proviso there is no 
“pn\ious \e;ir” for him for the assessment year 1946-47. For the assess- 
’iioui. \e:ii- 1017-4H. clause (c) would not apply^ as the business was set up 
lx fore, and not. in tin' tiiianoiaJ year (1046-47) preceding the assessment year. 
riK'reh'Vj., (•',I!,-,(• (^a) 'will jqqily and the assessee may ask to be assessed on 
iirnlil- from !■..* .April 1046 to .41st 'March 1947, with the result that profits from 
l-,l -Inlv (wlun tlu' business started) to 1st April 1046 will escape assess- 

i>(i nt. Frovisii to clause (a) would not help, as till ibcn he had never been 
■isscssi'd It is. thc’-cforc, necessary to link np the option under clause (c) 
with the o])tion under claiiM' (a) Thi; option under danse (c) .should be 
( xcrcisahlc w’ithin 12 niontbs of setting up the business. To give effect to 
these suggestifins, the following amendments are rcconum nrled: — 

(i) in thi.“ pro\' > .o danse (.a) of section 2 (ID, .tfter the woi’ds “income 
|iiolits and g.'iius insert the words “or has exercised option under claiis! 

(< )* . and 

(11 I in daus'' (c) of section 2 (11), after the words “at the option of th( 
asscs^ee’' insert llu' words “which shall be oxei'cised within twelve months oi 
setting up. the bnsintss”. 

332. Srdjoii 4(1) (5). —In view of the decision of the Allahabad High 
Court ill Govitxl Ram Tansnlih Rai's case (10-14 T.T.E. p. 4.50), it has been 
suggested that tin amendment should be introduced in section 4 (1) (t) to get 
over .the result of that decision. Tluit judgment—w'hich has been recently 
followed in (l.ottnnitiiicDU'r of Incomc-tox, Bihar and On's’s’d ^s. Raniachandra 
Keshavdeo (1048 r.T.F. 150)—dealt with the assessment of remittances from 
wdthont Jlritish Tnditi mudi' during the pendancy and in the course fjf the 
accounting your. The Incoine-ttix authorities sought to assess them as profits 
f)f thiit .\scar, but the court held that as profits could be deemed to have been 
made only w^hen the accounts are made up at the end of the year, anv 
remittanee during the course of the jemr could not be held to have been made 
“out of profits”. It is pointed out that this may lead to the following anomaly: 



that in the accounting year such remittance would not be taxable because it 
was not ‘piofits’ of that year and in the succeeding year it may not be taxable 
because the remittance could not be hel^ to have been made in that year, 
as :i 'cis in fact been made in the earlier year. This problem may arise either 
with reference to remittances from the Indian States or from places outside 
India. If our suggestions about treating profits made in the Indiala States 
as on the same toot mg for purposes of Indian Income-tax assessment as 
])roiil made in the Indian Provinces are accepted, the problem will lose much 
oi Is importance Hut even so cases are still conceivable where the problem 
!!:a\ ar;.sc. We tliink provisioii to the following effect may therefore be added 

111 'xplaiiiition iiftir exjdanation (1) to section 4(1);— 

Where remittances are made to, or received in, the Indian Union by 
a {lersoii earning ineome outside the Union and it is ascertained 
when tile accounts are made up in respect of tlu- year 
whieh the reniittance was made that such fjerson earned a 
in the business carried on by him outside ibe Union, such remit¬ 
tances may to the extent to which they could have been sent 
out of the ascertained profits be presumed to have been remitted 
out of such profits.” 

In Explanation 2 to section 4 (1), the words ‘and not being pension j>ayable 
Without India’ may be omitted as there is no longer any need or justification 
for that exemption. 

3fl3. Section ‘1-A (b).—It will be noticed that sub-sections (a) and (c) of 
<10011011 4-A attempt to define ‘‘residence” with reference to each yt'ar by the 
use of the expression “in any year”, but these words are not repeated in 
sub-aec'tion (h) whieh relates to Hindu Undivided Family, firm or other 
•issoeiatioi! of fiorsons A possible suggestion is that thi omission was inten¬ 
tional apparentlv on the assumption that the place of management and control 
of the affairs of a Hindu undivided family is not likely to change from year 
to year. But the suh-sretion applies not merely to Hindu undivided families 
hi;i al.so to firms and other associations and there is no more reason to assume, 
a ]H‘nijaneiu;e of jdace of management in their case than in the case of 
companies wliich are piovided for in sub-section (c). This rather leads us to 
iitink that the omission of the words “in any year” from clause {bt was due 
t(. iniKHerteMce. Anyhow, the repetition of those words in that sub-section 
w II not do an\ barm, because if the place of management does not change, no 
1' ;.m 1 consequence will arise therefrom. If, on the other hand, the place of 
m.iuagemeiit changes from time to time, there may be difficulty in applying 
‘be sub-.se. tion as it stands. We, therefore, think it safer to insert the 
expression “in any year” in sub-section (b) also. As this insertion will require 
»th< snh-seefion to be worded somewhat differently, it may run as follows: — 

“A Hindu undivided family, firm or other association of persons 

resident in British India in any year in which the control and 
management of its affairs is not situated wholly without British 
India.” 

334. In cases in which residence has to be determined not with reference^ 
to the physical presence of an individual but with reference to control over 
business, a further problem may arise, particularly in the case of unregistered 
<iims and assex-iations and possibly even in the case of joint families Section 
2 fll) allows different perkxis to he reckoned as ‘‘previous year” for separatcj 
sources of income of an assessee. Similarly, businesses may be so controlled 
and managed in respect of different parts thereof that persons interested in 
them may be “resident” in respect of one business and “non-resident” in 
respect of another. In a case before the Madras High Court,— CommhKiover 


during^,^ 

profit'*^ 
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of Income-tax, Madras V8. V.E.K.B. Savumiamurthy (1946 I.T.B. 186; 
similar question 'arose, though under somewhat different circumstances. The 
learned Judges, in discussing the validity of the argument presented to them, 
made the following observation:— 

¥ 

“In respect of each separate source of income the year of account is to 
be ascertained and if it is found on applying the provisions of 
sections 4-A and 4-B with reference to that year that the assesses 
was “resident” or “not resident” or “not ordinarily resident’ 
in British India as the cSse may be, the iueoine of that year is 
to be computed on the appropriate basis indicated and the total 
income of the amounts thus computed for all the sources of 
income, whether British, Indian or foreign, is to be charged to 

tax.It is possible in such cases that he should be assessed 

as resident in respect of some of the sources and non-residen 
in respect of others.” 

Th( learned Judges recognised that this may be a cumbrous procedure, but 
on the language of the Act as it stood they though that “an assessee ma; 
in coueeivalde cases have to be dealt with as resident and non-resident in 
j-espect of his different sources of inoouie”. This is to sa.y the hast a very 
anomalous ]>osition. Principle or expediency may demand that internal income 
and external income must he assessed on different principles, but it will be a 
curious position to treat an assf ssee as resident for some purposes and non¬ 
resident F-'r eert.ain other purposes. It seems to us, tlierefore. desirable to add 
a pi'ovisiOM in the context of sections 4-A and J-B to the following effect:—• 

“.\ person shall he dot iiied to be resident in British India for all purposes 
of the Act if hi or it is resident in British India in the previous 
year iu respect of any sourci' of income, notwitlistanding that he 
or it is not resident in British India in the previous year or years 
in resyieet of any other source or sources of income 

So lar as the residents of Indian States are concerned, a proMsion like the 
.aheve wil' only mean another way of giving effect to the recoiiimeiulation 
that we Iia\e already made that rrsidents of Indi.an States who liave a source 
of incoine in the Indian Biiioii .should he treated as residents of the Union. 
Snell a provision may perhaps involve repercussions on the question of the 
resideiHT of Companiis, when applying the second parr of section 4-A (c). 
As we are not in a yiosition to say whether and how' f.ir onr recommendations 
(U- the other suggestions, we have noticed when dealing with section ■l-A(o), 
are likely to he aceeptid, we merely invite attention to this aspect of the 
ipiestion, so (liat the Government may appropriately provide for it in conso- 
naiue with sneh line as they may adopt in regard to isijction 4-A(c). 

Section 9.—A suggestion has been made to ns that depreciation should 
be allowed on house property at least wdien it is habitually let ont at rent an< 
tile income from which is assessed under section 9 of the Indian Income-tax 
‘ Act. 'I'his proposal is based on the argument that a similar property, when 
it is used for his own business by the owner becomes entitled to depreciation 
allowance under section 10 (2) (vi) of the Indian Income-tax Act. 

I 336. Under section 10 of the Indian Income-tax Act, a building which is 
used for thi' ymrposes of the business is entitled to both cost of current repairs 
under section 10 f2) (v) and to depreciation under section 10 (2) (vi), while 
under section 9 (1) (i) only a sum equal to one sixth of the honn fide annual 
letting value of the property is allowed for repairs.. It would not be perhaps 
correct to hold that this latter allowance is large enough to cover replacement 
value of the house property over the years of its use and also the cost of 
current repairs during the same period Ordinary, it used to be said before 
the war, that in the principal cities where the rents w'ere high, one month’s 




rtnt or per cent, of the rental vnlue would cover current repairs on the 
werage, because although in ihe first few years after construction the c-xpen- 
liture on repairs, will be snmll, it will increase as the property grows older. 
)n the other hand, it has also been said that at least since the war, with the 
• ise in building costs as well as of fittings and the low level of rental receipts 
a places outside the principal cities in India, the cost of current repairs is at 
.east equal to, if not higher, after the first 12' or 13 years, than the allowance 
given under section 9 of the Act. For the’purpose of the argmnent, therefore, 
it may be presumed that the repairs allowance cannot be treated as including 
an element of depreciation allowance. * 

337. By the combined operation of sections 10(2)fv) and 10 (2)(vi), the 
owner of a jiroperty who uses it for his own business gets not only allow'a'tiee 
for current repairs, when he incurs them, but also the cost of a Sinking Fund 
which would replace the value of the property in about 40 or 50 years and 
even less. While the same owner, if he lets out tlie same property to another 
also for being used for the purposes of business, gets no allowance for di'ple- 
tion of his capital on the property, which, in about 80 to 100 years at the 
most, will have no sale value. This is claimed to be an unfair distinction 
without a difference. Mr A. (’. S. Iyengar argues that “logic and stern real¬ 
ities require that tin* same depreciation should be allowed, at an.v rate, in 
respect of such buildings as are intended to and are habitually let out by the 
owner and are used as income producing property ”, 'the claim for dept*Rcin- 
tioii is, in effect, a claim for repl.acernent of depleted capital. In discussing 
such claims, the Eoyal Commission on Income-tax (1920) said; 

“For income-tax purposes, speaking in general terms, income is the 
surplus of receipts over the (Current ex])eiiditure necessary to earn those receipts 
regardless of the appropriation of any part of the receipts or surplus for the 
purpose of writing off or amortising the capital value of any ass'iis Oiat waste 
in the process of producing the income. The primary reason for this excep¬ 
tional treatment of plant and machinery appears to be tliat an allow'arice for 
the wastage of this particular asset is merely equivalent to that allowance for 
renewals and replacements of tools and implements ust-d for the purposes of 
a trade w'hich has from vlte first been recognised as necessary under llic Income- 
tax Acts’”—(p.aragraph 180 of the Report). Developing tin; argument further, 
the Commission said; “If in assessing an income, w'e arc to take into consi¬ 
deration in every individual instance the wastage of the source of the income, 
then it will be impossible for us to ignore the human element in income produc¬ 
tion.The, varying circumstances and the unequal duration ot the 

profit earning lives of human beings make it unpossibla Ic devise any practical 
method of giving to all classes of income an allowance equivalent to the depre¬ 
ciation allowance w'e have been asked to give to the possessor of anv and 
I'verv inherently wasting asset. We. think that in that practical -world which 
alone can be considered for the purposes of taxation, the income which repr^.- 
f>ent6 the taxable faculty is not a mathematical abstraction but that net receipt 
which in the hands of its possessor is usually regarded as income, that is to say, 
as a receipt out of which current expenditure may be met, subject possibly to 
some general saving, but not either in theory or practice subject to any specific 
appropriation foT’ the replacement of the capital which is used in earning the 
income and which over a long period of years may waste in such use’’. 

338. The Commission found it impossible, therefore, to make any general 
tecommendation on the subject. Their recommendation in paragraph 200 of 
the Report reads as under; 

“Subject always to the limitation that their lives fall short of 35 years, 
we recommend that an allowance shall be given in respect of all inherently 
wasting material assets which have been created by the expenditure of capital 
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j^iich ati bulidiiigs and iouiidations, surface works, permauent way and equip¬ 
ment of Jlaiiways and Tramways, docks and shaft sir\kings and other initial 
work and development”. Even this recommendation will be inapplicable to 
the question imder discussion, as buildings have a longer life than 35 years. 
The decisions of the Courts in England are equally unhelpful to the proposal 
made. In discussing a similar claim, but in respect of capital invested in 
buying an annuity, the Lord President, in Coltnesa Iron Co. vs. Black (1887— 
C, AC 315), says: 

“Nor does it make any difference on the incidence of the tax that the 
income has been created by the sinking of capital as m the case of the purchase 
of aimiiitics, instead of being merely the natural annual product of an invested 
sum, \vhicb. remains unconsunied and undiminished by the consumption of the. 

income it yields.When he purchases an annuity he converts his whole 

estak into an income which represents no capital but that he has paid away 
or exhausted to purchase the income. But the statute takes no heed of his 
exhausted capital, and makes no deduction from the actual amount of his 
income on that account.” 

339. In view of the considerations above adduced and the possible results 
ol applying a different principle to cases like taxation of income from mines, 
brickfields, etc., we are not able to accede to the suggestion merely on the 
ground of analogy. 

340. Section 10 (2) {vii ).—This section must, we liunk be intenled to be of 
the same scope as section 12 (3) (iii) and we sec no reason for the omission of 
the word ‘‘furniture” from section 10 (2) (vii). We are inclined to think that 
the omission is merely due to incrdverteiice. We, therefore, reeopiinend that 
the words “or furniture” be inserted after “plant” in section 10 (2) (vii). 

341. Section 10 (2) (x ).—Section 10 (2) (x) allows "any sum paid to an 
employee as bonus or commission for services rendered” as a permissible 
deduction, if certain conditions are satisfied. It has been recogni.sed that the 
obp'et of the limiting words was to prevent an escape from taxation by decrib- 
ing a payment as bonus or commission when in fact it should have reached the 
payei us profit nr dividtcid. In the iiractical application of this secnon, two 
case.s of difficulty may arise : (i) when bonus is paid to employees some only 
of whom may also be sharebolders, (ii) when the boiuis paid to such share¬ 
holder-empluyees may ne exoes.sivo in the light of the tests suggested in 
clauses (a), (b) and (c) of the proviso. 

342. A question arose before the Bombay High Court in hoiial Motor 
Services Company, Ltii., vs. Commissioner of Income-tax (1946 I.T.E. 647) 
with reference to tiie application of this section to a case where th^ Commis¬ 
sioner contended that the amount of bonus paid to certain employees, who 
w'ere. also shareholders in the company, should be disallowed. It was found 
as a fact in the case that bonuses though of smaller .amounts had been paid to 
otbe-' employees also and. after some objection, the Department had recog¬ 
nised this part of the bonus as an admissible deduction. But so far as the 
shareholder-employees we»'e concerned, the point was stressed tliat it must 
be deemed to have gcaie to them in their capacity as shareholders and not in 
iiheir capacity as employees, especially as the rate at which the bonus had 
hec'ii paid to them w.is mijch higher than_ the rate adopted in tlie case of the 
othe r empio.yces. <)n the question of rate, however, it was pointed out that' 
th*' shareholder-employees w'^ere paid at a higher rate because their salary was 
higher than that of the other employees and the bonus was fixed at so many 
months’ salary. The wa^ the question seems to have been argued and con¬ 
sidered was, on the one side, that the whole sum paid as bonus to all the em¬ 
ployees should either be allowed or disallowed and, on the other side, that it 
was open to the court to split it up and allow a portion thereof ns a perfnissi- 
t)le deduction. It will t>e noticed that clause (x) opens with the words "any 
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suin'’ and in the middle of the clause occur the words “$uch sum’'. The 
learned Judges held that the expression “any sum” and the expression “such 
sum” should have the same connotation and the latter could not be read as 
meaning such sum or part thereof. 'We do not think it necessary to say 
anything as to whether the other construction was possible or not, on the 
language as it stands. But it seems to us that it may lead to unexpected 
consequences or unnecessary hardship, if in the matter of permitting bonuses 
Ito be treated as legitimate deductions, the authorities should be limited to only 
lone of two courses, either to recognise the total amount of bonus paid as a 
permissible deduction or to disallow the whole. As already indicated, his 
question between the whole and the part may arise either with reference to 
cases where it may be regarded as legitimate in respect of some emplojees and 
unjustifiable in the case of other employees, or the amount paid in some cases 
be regarded as excessive and the department may be prepared to recognise a 
part of the amount as a legitimate payment by way of bonus or commission 
but not the whole. The language of the three clauses of the proviso which 
prescribes the tests to be applied in the determination of this qiiestion seems 
to suggest the possibility that the payment may be upheld in part. If, how'- 
eviri’, tJie enacting word.5 of the clause do not permit of the spiitl.ng up of the 
bonus or commission and upholding a part as a legitimate deduction, the 
proviso cannot be held to add to the enacting words. We would, therefore, 
recommend that the language of clause (x) may be so modified as tr enable 
th.' Department to allow’ the whole or part of the bonus or commission as a 
legitimate de-duclioa 'u eithei or both of the c.ategories of caj^s above des¬ 
cribed. It has lieun i) 0 ;iUed out that the rei'crence to “commissii'",“ in this 
sub-rdaiisi' may sometimes .give rise to doubts as to w'hethei- cases in which a 
person is remuneratcrl in whole or in yiarl by coniniission should be dealt with 
under tills suh-clausi' or unde.r sub clause (xv), which wdll be the appropriate 
clause if he was remunerated In a salary The question as (o wuich clause 
is applicable becomes material, because the discretion under sub e'nust (x) is 
more rigorously limiled by tlic provisos than the discreliun ndating to the 
aiiplicatiou of suh-elaiisi' (xv) Tf, as has been generally assiinied lilie object 
of sul)-chius(‘ (x) was to jeevent partners of firms and dominant shareliolders 
in private companies from pa.ving themselves profits or dividends under the 
grirc of commission, the general application of sub-clause (x) to all cases in 
which an employee may happen to be remunerated b.v a commission (though 
he may not lie a partner or shareholder) will be extending the ohiect of that 
sub-clause It is not cle.^r whether there was any sjieeial object in using the 
w'ords “bonus” .and “commission” in juxtaposition. It may be desirable to 
g'-ve a clearer indication us to whctlier cases of employees being regidarly re- 
rnunerated on a eomrnission basis are expected to he dealt with "^iinder snb- 
clnnse (x) or sub-clanse (>v). 


d't,3. Section SI.-—Section 24 (2) provides for the carrying forward of losses 
where it is not possible to adjust Ihem against the profits or gams of the year 
in which they were incurred. The general principle followed in giving effect 
to this provision is that the carrying forward is permitted only to the person 
who himself sustains the losses. Tt w'as a problem whq,ther his h“ir-at-law 
shoulo not aho h.ave the same privilege. The Bill as originally introduced in 
provided for the carrying forward hut did not extend this privilege to the 

that an amendment was agreed to in favour of the heir-at-law enioving this 
privilege, and it poems to have been considered sufficient to introduce this 
privilege by inserting the words “otherwise than by inheritance” in proviso 

^ ^ the amendment was stated 

b that when an individual dies the carrying forward of losses should no! 


I 
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die with him but-it ought to be carried over in the hands of the non and her 
must be entitled to set oS the losses against the profits that may accrue”. We | 
are not, however, sure whether this is the right form in which to give effect to 
the intention of the iiinenclment. In its present place, this expression only 
occurs ‘‘as an exception to a restrictive proviso”. Strictly construed, the 
exception will merely excli’.de the o])C!ratioii of the proviso pro *anio. The 
privilege itself must l)e founded on the enacting words of the main clause. It 
will be difficult to tiiirl v.ords in sub-section (2) of section 24 as it new stands 
to confer any such privilege. We think the appropriate course w”lj be to 
rt the words “or his heir-at-law” l)et\veen the words “if any, of the 
assessee” and “from the same hnsiness, profession or vocation” in sub- 
jsectioTi (2) itself 

S4A. Spcfinv-K i.-'.J (3) (ind ‘35 [4 )—It has been rpjx-esi'iite.i to ns thul sections 
25 (,3) and 25(4) of the Lirlian Income-t.ix Act have been nsed for avoidance of 
y tax wry freely and tli;i(. both on tins score and on acjcount of the fact that the 
rates of taxation as obtaining now are imieli in excess of the rates of tax obtain¬ 
ing nndcr the Act of 19]R undue advantage is being taken l)y persons who 
clain'i the benefit of these ]irovisinTis. A In’ief history of the oircuinstnnces 
thfit led to their cjiaetment will be necessary to elucidate the position 


.',145 Under the Act, of IRcSt), assessment was made each year on the 
statutory inconn' of the \fcai which was practieadly the iiiconje of the previous 
y(‘ar. Under section, ,‘13 of tliat Act, it a [lerson ceased ‘‘to carry on tho (tadc-* 
O' hnsiness in resp-'e.t. vlieitol’ the assc'ssment was made or if siie'i ]u'r.son dies 
or becomes insoKcad loic the end of Ilc' \t‘ai 


for which the assessment was 
rinab or if any r-neli ('om[>any or person is, fi'om any otluir .'.[>eei*i" cause, 
deprived of or loses the ineonie on which the a.'-scssnicni. \wi>. made the 
CoPec'toi’ on ]iroof “to Ins sat isfa'd ion of any cause as aforesaid shall amend 
:lie assessment as the ease may reqniie and refund such sum if any as has been 
oveipidd”. The lncc,me-la\’ Act of 1‘,)1R mtvfiducod a siihstantial change in 
the method of asse-.finient. According to the new' niotbod, proisior,ally tax 
V as levied on tlie. ineornc of the ])revions year, and wass siihseqiumtlv adjusted 
by sobsfiliifing for the previons yi'ar’s income the incorru' actual''"- earned in 
the assi'ssmentr year. The last, iiicotrie to suffer an assessment under the old 
Act was the income earned in IhlO 17 win’eb wois assess'd for the assessnumt year 
1917-18. The assessment for 1918 19. althoiigb at tb'st iirovisiomrlK made on 
the ineonie of 1917-18, w'as finallv made on the ineoine of 1918-19, witli tin- 
result that tb,e income of 1917-18 neither suffered tax for 1917-18 nor for 1918-19 
and escaped tax altogether Tbu<, “a business opened in 1914-15, for instance, 
would lip to and including 1919-20. li.ive biani assessed liicrlly onl\' tivi' times on 
six years’ w'orking. When, therefore, tb(' adjustment system w'as abandoned on 
the passing of the Act of 1922, it was agreed that, one, final adj'nstnicnt should be 
made in the year 1922-2.8 and both a final assessnumt or adjustment under the old 
system (retained for one year bv section fiR, 2nd proviso of the Ac? of 1922) and 
an assessment under the new system w'ere made on the income of the year 
1921-22. The assessment under the* new Act, in the year 1922-23 was made 
for the year 1922-23” .... (Sundaram’s Law of Income-tax, pages 887-8). 


,840. In view of the ‘double assessment’ I’tfected in 1922-2,8, the Act of 
1922 introduced a provision under section 25(3) enabling a person who dxs 
contimied a business, profession or vocation, which was at, any time assessed 
under tlio Act of 1918 to claim that ho shall not be assessed at all on the 
inconu' of the period betw'een the date on which he dosed down his business 
and the end of the preceding previous year, or he could claim that the income 
of that period shall be substituted for the income of the preceding previous 
year and be assessed as such. But in making that provision, the previou'j 
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bistory of tlie asbussmeuis in ]918-in appears to havi' been lost sight of. It 
has even been suggested by Khan Bahadur Vachha that this was probablv done 
by design and not ineiely by oversight. The justification for the provision 
under section lias lieen explained by ^^r Snndaram in his ‘Law of .Income- 

tax in India’ at page 889 as under: — 


“So far as persons assessed at any time under the Act of 1918 are e,oneeiii( d, 
the. double assessment in 1922-23 brought the asse.ssnieiit abreast of the in¬ 
come as already explained. At the (uid of any year such a person has been 
assessed for precisely the same nnniber of years .is bis business has been run¬ 
ning. If, therefore, he were, assessed in the year aiter closing down on the 
income of the last working year, he will lie a.ssessed for one year in excess 

But in the case of a business taxed foi- the first time under thr* Act of 1022 

the tax collected is lagging a year behind because in the Ael of 1922 th(TC 
is no provision for iissessinent on i-stiinatc in (be year in which a business is 
opened as there was under the lux-vious Acts. ron,srqnentl\, unless 'i'. as¬ 
sessment was made in the year after c.lo.sing down on the income of the lust 
year’s working, the number of assessments would be one short’’. In the 
case of persons whose income was derived from salaries and other sources 
taxed at .sonrci*. assessnients Icept pace with their income on account of the 
taxation at source to which they were sub]ec.(ed froni the very first. Tlieiel'orc, 
section 2/)f3) made- no reference to salarirs, etc. The concession nedcr 

section 25(.3), as it stood prior to 1941. ajiplicd equally to inenme-tnx and 

sn])er-t:\x. Super-tax was introduced in the year 1917-18. It wn.=; not at 
first liable to adjustment, but the adjustment svstem was applical to ir in 

1920- 21. Again, to qnnte hfr. Sniidaram (page 888 of his book ‘The Law of 
Inexuno-tax in India’): “Ultimately, the income of one year, namely, 1919r20 
was talen as the basis for a final assessna'iit U) Super-tax owing to the 
adjustment svstein. A jirovisioiial assessment was made on it in 1920-21 
and ill 19J1 22 a final assessment was made by adpistment with reference to 
the income of the, year 1920-21. The tax was thus shifted, forward Irotn 
the income of the year 1919-20 to the income of the year 1920-21. In effect, 
therefore. Snper-tax had alwavs been levied on the jn'cvions year’s Iiieonie 
and consennently assessrnt'ut to Super-tax stood in this tnatter on a difi'ereiit 
level from that for Income-tax.’’ This difference between the positions for 
Income-tax and for Snper-tax was noticed later and by a proviso introduced 
hy the amending Act of 1941 below sub-section (4) to section 2.'>, sub sections 
,(.3) and (4) of that section we.'e made inapplicable to Super-tax. 

347. By the amending Act of 19.39. sub-section (4) of section 2.5 was intro¬ 
duced by w Inch the benidil described in section 25(3) was made applicable 
also to siiccv ssion as distinguished from discontimianoe, provided such succes¬ 
sion did not mean merely a change in the constitution of a partnership. 

« 

348 Khan Bahadur Vachha has invited o\ir attention pointedly to this 
change, which ho thinks is being widelv insed to perpetuate “a fraud on revenue’’. 
He sax'S■ “WbeneXx'r an assossi-e has a highly profitable year, be resorts to 
some trick to show tbiii, the iaisincss lias been either closed down or succeeded 
to and pays no t ix on tlie enormous profits earned. Very often he actually 
closes down the business or converts a proprietary concern into a Company, 
a Hindu undivided famih' into a firm or p.artnersbip, etc., as so much tax can 
be saved therehv’ . 'I’lu'rc can aLo be no comparison ’, lie says, “with the 
profits which a newly stirrfcd business in 19!8.19 or thereafter was eanniig m 

1921- 22 and which it earns rvow after being built up for over 25 years. Further, 
the relief granted is ridicnlou.s and laiilastie, as the rates of tax in J921-22 were 
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■fur far lower than the present rates. . "Now after 25 years, if the 

husiiiess does still exist, the differeuee in earning power is certainly enormous 
and rates of tux applicable may ba ten times as high. These sections 25(3) 
aaid 25(4) have now' served out their honest purpose, if there w'as any, and 
should have no further place in the Income-tax Act”. 

349. VV'e recognise that there is oonsid'jrablc force in this view', but it is 
equally important to remember that the provision under section 25(3) has been 
in operation for the last 26 years and that during this long period, a number 
of businesses must have changed hands. Under section 26 of the Jncoine-tax Act, 
as it stood prior to its .tirifuidruent in 1939, the successor to a business was 
taxed on the profits tliat his predecessor earned and it c.annot be denied that 
one of the eonsiderations on whieli the sueeessor would have accepted this 
liability would have been the possibility of the tax concession lie might ulti¬ 
mately secure under section 25(^*) of the Act To cancel the latter provision 
therefore, would bo a breach of faith on the part ot Government and might do 
injury to niauv genuine investors. On the other hand, by extending the jirc'- 
vision to ease s of succession by a third party, the temptation to avoid ta> 
liability has been increased. Tliis tempi at,ion will vary with the incidence of 
the ta.\. We agree on the whole that Ihe tax eorieessions nndei sections 25(3) 
and 25(4) have now practically outlived their purimse with the March of Time 
and tihat they might now hi- withdi ivvn, after providing for such a tax concession 
as might absolve Government from a charge of breach of faith. 

350 Three suggestions liave ban made to us: Tlie first is that as the income 
of 1917-18 has escaped tax altogether, the provisions under sections 25(3) and 
25(4) siiould he deleted without any (onntervailing concession. We are not 
prepared to go so far. The Tjegislature evidently over-looked this aspect of the 
case and it is too late to dig it up now. Tlie second proposal is 'hat the 
assessee should he reimbursed only to the extent of the tax actually paid on the 
income last asst ssed under thi; Act ol 1918 in respect of the business dis¬ 
continued or rransfemd This proposal .also, we think, would be inequitable 
as the money value has changed e.onsiiler;d)ly since 1921 and transfers may 
have been effected in between the years 1921 and 1938. The third proposal 
seems more equitable. It is proposed that pjovisions under sections 25(3) and 
25(4) regarding the exemption horn tax of the last bit of income and the suli- 
stitution alternative should be abolished but that in arriving at the amount 
of tax to be demanded, the assessee should be given credit for the lax on the 
assessiililo income of the relevant period, at the rate that w'ould have been 
apjdicahle to that income under the Finance Act of 1938-39. This proposal 
has file advantage that it would remove the temptation to an evader to take 
advantage of higher rates of tax; as the profits, likely to accrue in the years 
tc follow-, may not be very different from what they were prior to the war, 
the difference in this respect is abso not likely to be large. We would reenin- 
inend that this suggestion be adopted. 

351. Section .-—Section 25A piovides a proecbn-i- for' ’.he asst ssment of 
the income of a. joint Hindu family, earned during the time when it w'as joint 
blit assessed only after its disrii])tion. In tbe case of a joint family, proceedings 
under section 34 to assess or le-assess escaped income may happen to be taken 
many years after the disruption of the joint family and even after the Income- 
tax OlVicer had recognised the division under section 2.5A(1). It is doubtful 
if Buc-h a ease will he covered by section 25A. It will be desirable to make 
express provision for such a ease specifying the persons to whom notices should 
b(' given and the sleps that may be taken to recover the tax that may be 
assessi'd 

352 Tn the application of section 34 to a disrupted joint family, a lurther 
problem may arise, as to thi; olheer entitled to initiate proceedings. It may 
happen that tlu; guavJom members of the joint family are living or carrj'ing 
on business in different Iccalities after the division. The residence of the 
Jearia in finch a case w'ill be of no consequence. Some Income-tax Officer has 
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under tlie law to be aatisfied that there has been an escape of assessment before- 
proceediii'Ts under section 34 can be initiated. It seems to us necessary to 
make, t'xpress provision for such a C 9 ,se, because in the hew state of things, 
Ithe persons concerned may no longer he living within the same local pirisdic- 
tien as the original joint family or its karfa. 

d/iH. Seciions HI an^ 33 .—We think there is some force in the siicrgestion 
that sections 31 and 33 must make prorision for restoration oF an appeal which 
has been heard or dismissed in the absence of an asse.ssee. So far as section 
31 is concerned, we doubt if it contemplates a dismissal for default in the 
absence of the assessee Anyhow, we presume that the Appellate Assistaut 
Commissioner is not bound to vlismiss the case for default but may purport to 
dispose' of it oil the merits as best as he can. Before, the Appellate Tribunal, 
it is provided by the rules (rules 24 and 251 that the appeal may be dismissed 
fra- default if the ap]ieliant does not appear when the appeal is called on for 
hearing and the Tribunal may hear tht'" appeal c.t voTfe if the appellant appears 
and the respondent does not ajipear In none of these contingencies is a provision 
made for the matter being restored or reopened even if the assessee is able to 
sho-"- jiislifving eansi^ for his non-apnearanei. In (his respect, the position 
i^ns*. at least lie brought on a par with se.ction 27 which contempIatt'S and 
piovides for cases where the ;isses.-,ee niav be prevented by suflie-ient cause. 


nun 


Hrcliou 30 prevah's for taxes and refunds being calenlated to the nearest 
I !l ha-^ been suggested that under present-day conditions, it may be 

‘-'if. eieiit to III ike tile calculation to the nearest rupee, ignoring Ira.ctions of a 
rnp- Cl less than I'iglit annas and regarding fractions of a nipci' cnnal to o'- "xeced- 
in'_> cigiil annas as on,, rupee. This snggf'stion may he favcnrahlv c'onsidercd 
hkc!\ t'O sav'.' trouble to the olhcc in working -nit calcnl-ilions 


r 

'if 


iSer/iVin /a —Section 45 which defines the circumstances in which an 
ass -.sec becomes a “defaulter ' is of importa.nee not merely hi'caiise the right 
to talie proceedings nnfler section 4(> for recovery of the 't<ax accrues on the 
def.iultt. but also because such default empowers the authorities to impose a 
penalty on the assessee From this point of view, it seems to us right that the 
P'-riod allowed to the assessee for payment should he at least a statutory 
minimnni and not hi' mei'i'Iy left to the whims of the individual Tnconie-tax 
Ofiieer We have reason to llnnk that in assessments made towards the end 
rd tlie financial year ther,' is a strong ti'inptation—if not a regular practice— 
to make the, period very short. Section 29 itsi'lf docs not. maki' anv rch'rcnce 
t,o till period to he allow^ed fo-,' payment, but from the several alternatives 
specified in section 45, it is obvious that the legislature contemplated that 
a month wall be a. reasonable iiiin'inmni period. Wo would, therefore, recom- 
mi'iut (hat either in section 29 or in si'CiK'n 45 it should be. provided that the 
time allowed for payment should he not less than a mouth. 


3;)() Sccftnii .W.—The 2nd proviso to sec'tion 5l) confers pove-r on tlw' Fom- 
mwsioner and Assistant Commissioner (if Siieciallv empoweri'd) to eKciise the 
delay in a])plyiiig for refund iirulcr section 49 if siifficient cause is shown; but 
tn - jiroviso limits tin' powi'r to claims for refund of tax ])aid prior to 1939.' We 
tiiink that as a matter of general principle the power to excu.sc dehi'- must ho 
aiailable in cases, provided of course that sufficient cause is shown for not 
inaking the claim within the jx'riod prescribed. 


HH.—Administration 

(Question 54) 

llccruiimeni of Income-tax Of}icn.<t 

35/. A haphazardly run office ', savs an American writer on Public 
hi nance, can no more he successful in its operations than n carelessly con¬ 
ducted business enterprise. If evasion is not to be widespread and if the tax¬ 
payer s money is not to be wasted in inefficient tax assessment and collection, a 
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So io'ir 
lo tlirivf. 


th(' 

two otlioi- 


t<*clmiquf of tax udmiiiistration must he developed’'—(Schultz, p:ij?e 
This viev. appears to be \\idely held in India also, to judge troiu the replies 
we have riieeived to our t^uestioiinaire The Ineoine-tax Ollicer and the 
^vslein of •,<hich he is ih ■ prodnet ...’e held, in these relihes, responsiole for 
dnvine the lax-jia^^er first to iion-co-oporation, then to hostility and thirdly to 
evasion iiieivihlv, im uippetcnee, extoi'l.on and lethargy are sonie ol ihi 
;:cei sat'0,1, niaii. against tin iiieonie-lax Oliicer. while file .idniimnr.ilio.i <is a 
V, :i,) '■' ni('I as wood n, ■ 1 'iia.an d, iriniiagiiiaiive and unjust I an cri- 

tjeisin endiraees all aspects of the adniiuistrativo system—tlie method of 
reciodoient, the jatv aial iiro' peels of the I'eaiine-tax OHieers, (as they ha.ve 
nil (,o 1 11' (jUahiv oi till materia! selected), th ■ pn snnt scop'' an . period 
,(■ f Olliccis, the arraiiftciiie it of work in the Income-tax Olnccs Die 

ni'iii'd and maaner lu winch lnc,onic-ta\ Dllieers I'xcrcisc tlicir diseietion and 
tJiih’ pow'ers, and the .attitude of the Officers of the I tepartin'iit fowal•d^ i'he 
|iii))i'c. Fven after niaking dne allow acre for "Xacct ration of langu.igt', ■ ^ is 
t\|d<'i|. from t.lie replies tliat a st'-ong fe-ding of distrust and (liseonteiit, I'xists 
111 the jad'hc mind against tin' administration of Ineoni.'-tax in this coiuilry. 
So io'ir cc Diat fi'cMiig jie-'si.ts, various types and fnmis o'' r'vusion ar^ h'kelv 
lo thrive. We liave, then fore, thought it necessarv lo examine the dilferent 
aspects of adniiii'stiation in some, detail We hav'e earotnlly eonsdert'd the 
niattv sug'estinns made to ns both in v'-’-ifing and during interviews; we con- 
snlted th(' i'k-deration of (la/.ettc'd Office-s of the Income-tax Department and 
two otlier illied assoeiatiniis; we weri' anxious to have the views ol the Central 
iM'iard of lievenne; hut. the period of nin deliherations evidently coine.ided with 
a ])aH' ilarlv' heavy spell of woi'k in the Board’s c.ffiee and we were unable 
to obtairmdlic benefit of their eomments and advice 

rC'S vCncome.-tax was introdneed in India in llu' iOth century by Act 
XXXTl of .I860 . It was administered throiudi the Provincial machinery for 
revenue, until the Income-tax .Act, 10“J2, creaf.eH a si'parate administration 
for the performance of dnfies under lliaF Act. Even j'noi' to 1922 in some 
!’''ovinc‘es nofahlv in Hnmliav f'ity ami ’o Calcutta, Incomc'-tax wa.s adminis- 
teied tliromdi a distinct department under a Collector of Income-tax, vvlio fun.- 
tiorind however as a liraneh of and under the eont.rol of, tlu' lonal revenue 
'Kiministratain As thi* Income-tax Administration thus grew out of tlu' 
prov nei'd revenue machinery, the first reernit.ment under the 1922 Act was 
inahtlv f’-oni sia'li levennc personnel, as had heen aKSoeinted wiDi the assess 
ment a a' collection of fncomc-tax in each Proydnee The pay and conditions 
ot sct'vice ivei'i. modclh'd also on the local revenue administration in orieh 
1’i'ovi’ic?' Therefore, the scales of pay reoi'ive'l by rneonie-tax Offieis in the 
difl'erent p-ovinees winx' not uniform nor was Du' method of recrnitiricnf In 
some P''ovine-'\ IIh' first hateli of Tneona'-tax Dfficers wa' drawn from the 
Provincial Dc'pnty Collectors In jilaces like Bombay, where a tincleus of 
Tiicomi'tax staff existed, it was stn'ngthened m the vira.)u, ima h'S r g. 
Income i'i\ Dffieers. Eviniiners, Tnspe '■^irs, etc. by promoting rcveiini' officials 
1 Ij'.’iM ‘ for aim lintincnt in thn’^r crmlcs on tlic strength of their experience 
or si'vvice. Excejit tlie Tiicome-hix Offiet'rs the rest yvere non-ga/.etted oflicers, 
who hepicd till' Income-tax Officers either in examining accounts yivodnced by 
tic assc-sies or in making outside inrpiiries ribont the sources and the -imounts 
of incooK' earned hv them. In the mofussil areas, the scales of pay of the 
non m'/i'tk'd executive subordinates were similar to those of Brovinoial 
Tah'il'lar- or Mamlatdars; hot in the eitieg of Bornba,y and Calentta. the pnv 
of tla^ r'osfs was higher. Direct recruitment in the two major Proviimos of 
Bonihav and Bengal yvas first made to the grades of Examiners, Inspectors or 


I ncornc i 'P 
ili'.'iM' foi 
or si'wice. 


Assiii-tant Ineori'p-tax Officer and not as Income-tax Offieer.s, ptesnmahly 
because the assessment yvork in the two cities of Bombay and Onlcntta being 
of a spf'ciallv eomjdieated nature, previous long training yvas considored essen¬ 
tial. The pay of these posts of Examiners and Inspectors was fairly high, 
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1 1 in.^ lis. 22.")—.)(XI. TJiu Conimissionpvs were, therefore, able to get men 
vvjt-li Jiigli t>e;iitbmiL‘ quulifications, e.g., K.A., F.S.A.A., Barrister-at-Law, and 
Law oi’ t)oirimi'rce Cirraduates of both ludiau and llritish Universities to fill 
tlu'be posts in these Provinces. In other Provinces, particularly in the [T.P., 
I'fi ruitiiient was made b.Y the Cornnussioiier of Income-tax iroiii among 3 'omig 
men with high academic qualifications direct to the cadre of Income-tax Officers. 
This difference in recruitment according to which persons with similar qualiftca- 
* ,h>us starteil in one l'ro\ince iii_ llie non-gazetted grade while in another Pro- 
M'X'e, they directly entered the gai^clted ranks has introduce.d A'arious ineqiiu- 
li'.ics to whieh wr shall revert later. 

H.'h). Although uqdcr !lie Act of 1922, the Income-tax Department came 
niider the direct control of the Central Board of lievenue functioning as a. 
P»i ahch of the Finaiic'e Department of the Oovermnent of India, not only the 
recciiitment of Income-tax Olfieers hut also the appointments of Assistant 
('onunissioni'is continued to bp made on a ])roviruial basis. These ap’noint- 
poiiu.ini.nt.- were made hy the Cuinmis.sioners irf Income-tax whose 
pi.wi'Ts n: respect of such recruitment were nnre,stricted. except for 
the nominal approval of the local Gcnenniu'nt, which acted in this 
luafler as agent' of th<‘ Government of India. Consequently, there was 
no interchange (A officers from one Province to a.iiother, whether in the 
grade of incouie-ta.v Gffieers or in the grade of Assistant Commissioners; 
(■Mil in tht' case of Cominissioners, saidi provincial transfers were very rare. 
(Ii’a(hmll\, the (’entral Board of Reviauie introduced measures to lirirjg in 
nii'iormitv of jiay, pros]»ects and conditions of service among the different 
hranches of the administration and tins movement gained momentum, parti- 
cularl;; after the Ayer.s Committee Beport of 1930. Income-tax Sirvice is 
nou an All Tiidia or (Jcntral Servici* with uniform scales of nay for the different 
cooslituent cadres. In 19-16, Mr. Jv. P. K. Monou, the IIh't Director of 
In.speetion under the Central Board of Itevemie was deputed In the Board to 
leoiganise the Department and the Deiiartmont us it is now w'orkiiig' is trying 
to w''.)rk up tn the scheme which he d'ormulatod after considering the normal 
an.'iial ortpnt < xpoeted from the Department and the arrears of work acenmii- 
Iriod at the (hiti of his inquiry The standards of work on which his proposals 
Were made have virtually been accepted by Government. One fact which 
Mr ]\fenon’s inquiry brought out prominently was that the Department has 
been under-staffed lieavily in all ranks, jiartiimlarly in thi' rank of Tneoino-tax 
Officers. The deficiency was jx'rhafis the greatest in heavy charges like 
Bombav To meet the defieienev, a few selections wtTO made to Glass - I 
Service, tlirough the Federal Public Scrvicie Commission, and, in addition, spe- 
(iel n'crnitrrient was made to Grade JIT of nearly 290 officers who are now 
un'ler training Even so, the arrears have been accumulating 

390. Cadre of Income-tax Ofilcers. —This Cadre is at ])resont divided into 
t}ne< Grades— 

Cla.os I, Grade, T, 

Class I, Grade TT and 

Class ir. Grade ITT. 

Officers in Class T, Grade TT, are either directly recruited, on the results of 
the F.P.B.C. Examination for All-India Services or are promoti'd from Grade 
Til, in the proportion of 80:20 for future vacancies. The direct recruits and 
those promoted, unless the latter have already acquired the qualitication, have 
to appear for a dcfiartrnental test and to unilergo training before they can be 
coiifirmed. Ajjpointments to Class T, Grade T, are made by promotion from 
Grade TT except where Grade TIT Officers are directly promoted on the 
.strength of theii’ efficie7>cy and past record. Appointments to Grade Hi are 
usually mad(' from the subordinate non-gazetted ranks. Every Income-tax 
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vJfficer, to whatever grade he belongs, bus to puss the departmental exainiua- 
tioia, which is identical for both the guzetteil and non-gazetted ranks, the 
percentage of marks to be secured being lower in the case ol the latter than in 
the case of the former. The grades of i)ay as lecoimrreiided by the Central 
Pay Commission for the gazetted cadres are as under: — 

(Jittss I, Gi.ide 1 . K.-,. coo 40 - lOOO iOOO iOjO -lOiiO- HOC— ilOO —H50. 

t:iaHs I, II :ie() 3.>0 .ISO 380 30 ~ 30 7 *0—40—860- 

Cla.ss I. Guide LLl . lls. -'.'i 500-GB 30 050-HJB 30- SOO. 

Some time ago, the Ceiiti-al iioard of b’evenue came to the conclusion that 
I lie system ol JOxaniinei s of Accounts helping the ln ;oiHe-ty.x Orticers to arrive 
at llie taxable income should be .abolished, and*^tow.ards this end such of the 
r'xumiiiers as were either qualilied b^ tfu' 1 )epartmeidai Pjxaimnation or were 
otherwise suitable, were promoteil iis hicojiic-tux Otacers and to bring about 
tins changeover, the number of posts of Jiicpine-tax Otlicers was increased in 
the proportion of two (iT-iide 111 Income tax Olfici'i-s posjs to three posts of 
i',x.aiuiuer.s. 'Die gi-ade of Examinej’s slaiuis, tliereforo, ])ractica1le abolished 
except for some special posts or where the present incnrnhenls in-e unsuited 
tor promotion to the graili’ of Income-tax Ohicers. Tin* Ineomc-tux Officer is 
uoM assisted only by Inspectors whose work is to eollecf information pertain- 
fni; to assessments. 

.‘fOl. Assistant Commissioners are apj ointed b\ promotion from the ranks 
()!■ Income-t.ax Ottic.ers except in the few mst.anet's where meiiibers of the I.C.S. 
we ’e ap])ointed to tliese fiosts prior to 19-50 or meinbers of the. 'Pool' cadre 
haw.been ajifioiiited siiicm I'ntil 10110. Assistaiit ('oininissioiiers' chiTi'ges 
iiio,-tl_\ cori'esponded to th(> Revenue Coinimssioiua’s’ divisions in the Provinces 
and they iiot only supervised the administration of the, different Ine.oine-tax 
Olbi'i's wiilnii tliosc Ihvisions fait .also heard ipipeals* against the asses.sment 
order.-> of tlie Inconii^-lax Hfliiiers within Ibt'ir pirisdietions. There were two 
'-laies of jiay lor .\ssistatit Comiiiissioneis creai.ed nnder the 1022 Act. The 
('rdinary seide .ol pay was Rs, 1,000—100- l..''i0f), luit for Assistanl Commis¬ 
sioners ill ihi* cities of Ilonihay and Calcutta it wois Rs I ,.o00—100—2,000 
In or about 1027. the iiuiuber of .^ssistanl Commissioners for the cities of 
Roiiibay and Calcutta vias itu-reased f'om i to 2 and the grade yf Rs. 1,500— 
p(()—2,O0(* was abolished, but ttie Assistant ('ommissioners in those cities 
were rcuiunerated by a Special J*ay of Es 2.50 The Ayers Coinmitteo 
te.a.'nuiieiided that thi'" fnnc.tioTts of the Assistant C'ominiasioners should bo 
divided into appellate and administrative or inspeeting. Appellate work was 
entrii^ed to the A])pellatp Assistant Connnissionovs wdio w^ere to have no 
adpninistrative functions but onl\' licar and decid ■ aymcid. ihal ea-ee t’lei-n 
aeain.st assessment oi’ders passial bv Tncomc-t.ax Officers. The other duties of 
Assistant Commissioners were to he performed bv Tiisfieeting Assistant Com- 
np's.sioners w'hoso funetions w'ere administrative and advisory. This recom¬ 
mendation regarding the hifnreatioTT of duties between Assistant Commissioners 
was given effect to on the passing of the Act of 10150 A post of T)irecotr of 
hispeetion was also created, with the object that the Director of Inspection 
should be available to advise the Central Board of Eovenue on matters relating 
to accounts and to inspect the work of Assistant Commissioners and of Tneomo- 
'“^ax^Officers, particularly with n'gard to the use .and valuation of accounts of 
^issessees examined by them. The first Director of Inspection accordingly visit- 
*ed the provincial centres in pursuance of this object. Tie w'as given the 
status of a Commissioner. 

.'502. The C<inimissioners of Income-tax are the* provincial heads of Tneome- 
tax administration .and prior to 19.30 were recruited either from the I.C.S. 
or from the cadre of Assistant Commissioners of Ineome-tax. A member of 
the I.C.S. appointed to the ]iost of Commissioner of Income-tax started on 
a pay of Es. 2,250 w’hatever his own pay might have been in his grade and 
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rose to Rs. 2,750 by annual increments of Es. 100 nnd, if posted to the cities 
of Calcutta and Bombay, received a Special Pay of Rs. 250. Other Commis¬ 
sioners were on the sc.alt of Ks 2,(XX)—100—2,500, with. Special Pay of 
Rs. 250 at Bombay and Calcutta. TTp io 1915, the number of Commissiouer- 
shij)8 was only six, of which not more than three at any time (and oflen they 
were less) were held b.'' members of the l.C.S. . Since 1930, recruitment to 
Commissionerships is made partly I'j promotion f)T>m Assistant Commissioners 
of the De])artment and partly from officers of the Commerce and Cmance 
IX'pai’tment ‘Pool' of Ofhcers. four CnmmissionersUiyis were res''rv d for 
members of the ‘Pool’; but in recent years it lias not been found possible to 
I'caeb that number. In 1915, the number of Commissioners of Income-tax was 
raised to 13 for the wdiole op India by tlie division of the yirade of ('ominis- 
sioiiers into (Irade 1 and Crade II. Five of the posts of (.fommissioner were 
classed as Crade I posts and tlie rest were Crade II posts. The^Crade f posts 
carried the i)a\ of Rs. 2,()()0~-10n—2,-500 and the Ci’ade II post’s were allowed 
only Rs. 300 more than their grade pay as Assistant Commissioners. The post 
of Oirector of Inspection was idassed as Crade I ('ominissionership and a few 
p.osts w'cro created in the Hoard’s office carrying thf yiay of Crade 11 Corn- 
missioner. The scales of pay as revised under the recommendation of the 
Central Pay Commission are Rs. 1,800—100—2,000 for senior CommissioiK'rs 
and Rs. 1,300—00—1,000 for junior Commissioners. 

303. Roughly, tlic' Income-iax Oejiartmcnt at jiresent is manned in the 
Gazetted ranks in the Provinces as under: — 


Norrtin,] AcMitional 'Poiiil Av.iil.iJ’ln 

K!i,nf'tinn«il or 

Htroiiffth Tnmj)orury 

■ Commissian^ra : 

Crarle I 

Grado II ... . ♦! li 


Appellate As.siHtant ('‘ommtRHionerK 

1 

22 


41 1 

) 

fil) 

■Iri-spootins Aa.sistant CominiRsionort 

; 7 

li 


33 J 


Income-tax Officer a : 






Grade 1 

144 

4S 


192 

4(i 

Grade 11 

131 

51 


1S2 

(i! 

Grade III . 

277 

4 9 


:{21i 

‘ 

Supernumarary Trian 

Raeaerve : 



- 



Grade 1 


24 


24 

;! 1 

Grade III . . 


11)3 


103 

13!) 

Inspectors .... 

172 

Ill 


28,'! 

247 


The Central Pay Commission has recognised that from the point of view of 
revenue, the Incoirie-tax department is now the most impo'tant one (page 
150), ^and under its reeonmiendation tlie scale o1 p.iy for Incom -vax Officers 
is to be on par with that of the other All-India Sirvices. Class 1 Income- 
tax Officers, Assistant ConmiisRioners and Commissioners are now eligible 
for transfer all over India and in fact inbo'-pivivincial transfer are being effected, 
particularly of Commissioners and Assistant Commissioners. 

364- The present method of recruitment of Income-tax Officers was tlius 
evolved out of a (yuarter of century of experiment and experience. Even so. 
it has been criticised in all the replies that wo have received to our Qnes'.ionnaire 
on the ground that it has failed to secure the right type of men for the technical 
duties which the Officers have to perform in the Income-tax Department. It 
ihaa, therefore, been suggested that the method of recruitment should be changed 
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aud should be different from that of other Central Qovernment Services, and 
that to attract men of integrity and with qualifications suited to the needs of 
Income-tax Service, the scales of pay offered to them should be higher tiian at 
present. Oii© reply states: 

‘-.Psychological complexes induced by distinctions such as recruitment 
through F. P. S. C. has had an undesirable effect on the behaviour of the 
Income-tax Officers”. 

The Bengal Chamber of Commerce has said ‘‘men with the requisite initial 
ability will not be a'ttracttid to the Service on the present level of salaries, for 
the income-tax section suffers from a particularlpr' acute competition from 
private sources of eniyjloymeut and the complexities of tiie taxation system 
create a demand for skilled and trained men”. Others ])refer, according tjo 
,their professions, Law Graduates or R. As- and one, the Editor of the Income- 
iix Gazette, would like ttie rf cruitment ext-nded to Income-tax practitioniM's 
of 12 years’ standing. Another suggestion is that the recruitnK'nt may continue 
to be made from Graduates of high qualifications, but the recruits should be 
given a training in accountancy and should also be Ttiade to study for one year 
in a Law College. A few would extend the field of recruitment to business 
hou.ses suggest that suitable young men Avho have had training in these 
offices should he recruited to the Tncontie-tax Department. Not an inconsi¬ 
derable part of the reph'es would revert hi the old system of initial recruitment 
m the grade of Examiners and through that grade to the Grades of Income- 
tax Officers. All are, howler, unanimous in stating that the roeruitment 
must be made from first class men with character and that these men, once 
recruited and properly trained, should have in the Department itself prospects 
which will keep them satisfied throughout the period of their service. All are 
equally insistent that promotions to the higher grades of the Incomfi-tax Servictj 
should be on merit from the members of that Service; but, if men from other 
Departments are to be taken, they' suggest that they should be recruited com¬ 
paratively young, should be given full training in the Department before they 
are appointed to the higher posts and should not be allowed to leave the 
Department after they have had training and experience in the Department. 

365. The proposal that the initial direct recruitment to Income-tax Service 
should be made through the cadre of Examiners has to be considered apart 
from the necessity for sueh a cadre. We have discussed the latter question 
later in this Report (see paragraph 412). We are not in favour of the proposal 
that Income-tax Officers should be recruited first as Examiners. Whatever 
advantage this suggestion might have from the point of view of training and 
experience, it has the great disadvantage that recruitment at the non-ga.zetted 
stage will not attract that class of persons of ability and integrity and also of 
mental equipment, from which it is necessary, as we have said later, that 
Income-tax Officers should be drawn. 

366. For a like reason, recruitment from employ'ees in business houses must 
be ruled out. If they are to be recruited for their practical experience of the 
rules of business, they can come in only at a late age. Secondly, the experi¬ 
ence of one business may not be useful for another and one man cannot collect 
expert knowledge of the methods of accounting followed by different trades and 
professions within a short time. Thirdly, that impersonal outlook on assessees 
which is a primary pre-requisite for a successful Income-tax Officer cannot be 
expected in recruits of this class. 

367. The suggestion that Income-tax Officers should be primai'ily reciuited 
from the ranks of R.As. has also certain drawbacks. The mere passing of the 
examination of Registered Accountants can at best give the candidate a know¬ 
ledge of accountancy which some University Examinations, particularly the 
B.Com. Examination, can also supply. An R.A. has only this advantage over 
a Commerce Graduate that he acquires also practical knowledge of accountancy 
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during his pKi’iod of apprenticeship in well-estabhs-'hed and reputed firms of 
accouiitents. If this experience is to be of practical use, it cannot stop with 
only the appl'enticeship period; and, if larger experience is to be sought, this 
recruit would have passed the age l.init preseribetl for adiiiissiOn to Government 
Service, further, Governnicnt may have 'to be satisfied with only second rat", 
men, as really capable men may not be attracted by the scale of pay offered 
in the Income-tax Service and, if attracicd for a time, the attraction ■will fade 
with the years as they come to notice the lucrative returns that pr.vate practice 
offers. 

^ 368. We would, therefore, jirefer some metlKsl of reeruitmeni, which will 
bring in the right tj'^pe of men both in character and mental equipment at tiie 
right age and for the rest rely u])on giving them.a good and adequate training. 
It is obvious that an Income-tax Officer must possess a high standard of abil.ty, 
mental alertness, tact and patience. While the knowledge of law and jf 
accounts may be of great value in his equipment, a more important qualificatipn 
is a high standard of integrity and character. A mentally alert person will not 
find it difficult with some training to adjust himself to the duties he may be 
called upon to perform, and, if endowed with perseverenco and patience, he 
can in due course master the intr.cacios of accounts of law, required for the 
efficient discharge of his duties. 

( 369. For lack of a better substitute, we would therefore prefer the conti 

nuance of the system of direct recruitment through the F.P.S.C. as the most 
suitable in the present circumstances. 3'be choice of subjects prescribed for the 
F.1^,^S.C. Examinat.on gives a wide sco ])0 for gci'cral intelligence and one who 
answers that test satisfactorily should be able, with due training, to acquire 
the other qualifications in practical accountancy a)id law, after recruitment to 
the Income-tax Service. 

370. It was suggested to \is, to avoid po.ssible misfits, that a special exami¬ 
nation ni’^ht be held by the K I’.S.C. for recruitment to the Indian Income- 
tax Service. We see no advantage in such a separate examination. A separate 
test may not be very attractive loecause (i) it will linut the recruits to only 
one class of Service and (ii) it may not have the same prestige as an exami¬ 
nation which has all along been associated with recriutme-iit to All-lndia 
Services. We would, however, add that, if possible, some eoueessions might 
be made in such recruitment in favour of the spcHual qualifications requ'red 
fOi’ employirient to Jucoine-tax Service. If Accountancy and Law ar(> i.ot 
already included in the subjects that a candidate can offer for the F.P.S.G 
Examination, we suggest that they may be introduced for the purposes of the 
All-India test. To encourage candidates who have acajuired a knowledge of 
law or experince in acoountamiy training to take this examination, a higher 
age limit may be allowed to such candidates to enable them to acquire the-' 
requisite qualifications and oxperi 'iiee 

371. It is inherent in any system of rocruiiinent which is made on an All- 
India basis that it cannot always conform to tin* language? requiremontjj cf all 
the Provinces it caters for. The direct selections made to the Income-tax 
Department during the last two years for vacancies both in Class I and Class 
II, have failed to secure an adequate number (jf probationers in some language 
groups while there was a surplus in oiber language groups. Consequently, u. 
some Provinces, the recruits have had to be trained in the local language, befopo 
they could he placed on asscssinoiit. work, klatiy criticts of the present recruit 
ment svstem have therefore attacked it on this, among other grounds, and have , 
argued that such recruits cannot be expected to malre good Income-tax Officers. , 
as their unfamiliarity with the local language would operate as a handicap 
, against local contacts' and would also prevent them from entering into the spirit 
of the accounts written m an uiifamiliar lancnago. Th s handicap, it has been 
said, is likely to be felt, more acutely, if liuguislic provinces are established 
and the University or Courl. languages come to differ from Province to Province 
We do not consider this objeetion insuperable. If tlie English language could 
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be Jeamt and accounts in that language could be appreciated fully, ther6 is no 
reason why an Indian language should be found to be more intractable. Income- 
tax Officers even in Class 1 are not generally transferred from one I'rovince to 
another; secondly, the comrnero'al languages are only a few which are to Ot 
found in every Province. The language obstacle may, liowever, operate against 
’ local contacts for sonir period, but given a fairly long period, even this obstael 
will be overcome sueoessfullv To obviate this time lug, we woiJd suggest tha 
in the posting of recruits to Class I vacancies, the language of the recruits shoult 
be given weight, as far as possible. i 

372. In passing we wish to emphasize the danger of devoting attention ex¬ 
clusively to the importance of the gazetted ranks of the Service. The non- 
gazetted ranks*of the Income-tax Department require men of as high talent and 

jpintegrity. We think that with a view to securing talented men even for the 
non-gazetted ranks and to ensuring their efficiency and contentment, provision 
must be made for the recruitment to a certain number of vacancies by promotion 
from the non-gazetted ranks. The proportion of recruitment from the lower 
Subordinates may be ^rd of the total vacancies in each year and such promotion 
*^flhould be made not on seniority only but more on merit combined with seniority. 
We would recommend that the promotees from the ranks, although eligible 
finally for selection’to Class I Service, should be first promoted fairly young 
to Class II Service where they should be tried for a few years as Income-tax 
Officers and then taken to Class 1 Service and in this latter selection age should 
not operate as a bar provided the qualifications of ability and integrity are 
fulfilled. We would also recommend that once a ])erson is promoted to Class I 
Service, no distinction should be permitted to l)e made on account of the method 
of his recruitment in his ftiture prospects and promotion. This is the rule in 
other Services like the Indiirn Audit and Accounts Service, where tho highest 
posts have, in some instances, been hold by men ]U'oinoted from the ministeriai 
grades. In order to make the Service attractive, it is necessary to provide 
chances of promotion, and emoluments which will rise steadily with the length 
of service. This can be achieved by making the junior grade smaUer than the 
senior grade, thus giving a larger scope for jiromotion, and by adding to the) 
present number of posts on higher scales of pay. We have already recommend | 
in paragrayffi 314 above that the ])crmission given to the Commissioner under 
section 5(5) of the Income-tax Act to confer on Insy)ecting Assistant Commis¬ 
sioners the power to assess in specified cases should be freely exercised. This 
wiU have the double advantage (i) of utilising in really complex 'and importan 
assessments the skill and experience of senior officers, and (ii) of iinpro’ving th 
chances of promotion of Income-tax Officers, as these posts will be additions t 
Inspecting Assistant Commissioner’s normal cadre and wall virtually be Selec 
tion Grade appointments to the cadre of the Income-tax Officers. 

373. As rightly st.-iti'd by the Bengal Chamber of Coimneioe, in their reply 
the Income-tax Service “suffers from a particularly acute (‘ompetition from 
private sources”, and the evidence for this is to be seen in the number of men, 
with experience of the Department, who have found for themselves well-paid 
jobs in private employment. There was already a tendency even prior to the 
War, for young meu to resipn from the Tncoinc-tax Department on aecouiit o‘ 
better prospects outside. This tendency increased during the yieriod of the 
War and has not ceased even now The number of resignations, ])articulnrly 

I from among the better equipped Officers during the War, was fairly large, con¬ 
sidering the then strength of the cadre. That after resignation those persons 
have been earning very well either in private practice or in private employment 
has added to the temptation to others We consider a divided loyalty among 
this class of Government servants a potential danger to Goveniinent revenn 
and were sorry to find at many of the places, wh'ch wc visited during this year, 
a widely spread feeling of discontent, dissatisfaction and frustration in the 
service. We, therefore, thought it desirable to invite representatives of the 
All-India Federation of Income-tax Gazetted Services Association and two 
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other allied Afisooiations -to New Delhi to give us their views. From what we 
heard from them aud from what we r^ad from the replies to our Queetiormaire, 
ym feel satisfied that there still exists a strong under-current of ^satisfaction 
in all grades of the Service owing to different causes. While the grievance 
appears to be universal that too much work is placed on too few persons, and 
that confirmations in aU ranks are taking place at almost snail-like pace, the 
Gazetted Officers feel aggrieved at what they consider to be invidious distinc¬ 
tions against Income-tax Service in certain respects although ilds now an All- 
India Service. Thus, it is considered by them to be a reflection on their ability 
and capacity that the seniormost posts of Commissioner are reserved to Tool’ 
Officers, and that there should be at present only one member of the Inoome-tanc 
^Service in the Tool' Cadre. They also feel aggrieved at certafii distinctions 
made to their disadvantage in the matter of travelling allowances, at the lack 
of proJJer facilities for work and of proper appreciation of work. Besides these 
general grievances, there were also special grievances with some of which we 
shall deal later. 

374. We cannot, without further information, express any opinion on all the 
matters represented to us; but we have no hesitation in recommending that 
Government should remove all causes of discontent on the score of invidious 
distinctions, if any, and should assure by word as well as by deed that the 
members of the Income-tax Service will be eligible for the highest posts in 
that Service and that if reservations are made for posts in their service for 
persons from the Tool’ Cadre, they will be compensated for such reservations 
by a corresponding number of posts in the ‘Pool’ Cadre for the Income-tax 
^rvice. Having regard to the present method of recruitment to the Income- 
tax Service, fiuch assurance should not be difficult. If larger numbers than 
heretofore are recruited from the Income-tax Service, Class I, to the Tool' 
Cadre, we feel sure that the feeling of inferiority, which seems to weigh on 
the minds of the Gazetted Officers of the Department at present, will be greatly 
assuaged. 

As the method of recruitment of Income-tax Officers was not till reoentiy 
uniform in all the Provinces, the attempt to weld all the different scales of pay 
and prospects into one all-India scale has crested certain inequalities and hard¬ 
ships, which were explained to us by the representatives of the Federatitm. 
Some of them, we think, are remediable and there should be no delay in 
remedying them. The Income-tax Officer is the Unohpin of on» of the most 
important and lucrative branches of the administration. He is expected to 
perform a difficult task with fairness and with justice to both the State and 
the public. To give justice, he must receive justice and also feel that he is 
receiving it. We, therefore, recommend that Government should treat with 
sympathy the grievances of the Department as they are brought to the notice 
of Government. 

, 375. One of the grievances of the Gazetted Officers is the distinction made 
against the Income-tex Service, Class I, by the Finance Department with 
regard to T.A. Eules. While in most, if not all other, Claes I Services, officers 
are allowefl Ist Class fare, irrespective of pay, in the case of Income-tax 
Service, Class I, an officer is denied similar privilege until he reaches a certain 
point in his pay scale. This distinction is probably due to the fact that 
Inoome-tsK Service, Class I, being a new service in that Class, is not included 
jin the Annexure to F.K. 17. But, if a new entrant in an old Service is not 
'debarred from the privilege it is not clear why a new service should be excluded. 
If there are obstacles, we think they should be made to yield to considerations 
of fsicnesB. There are also other sound reasons to recommend the proposal 
viz., that the Income-tax Officer carries confidential records when he -goes on 
tour. 

876. A more important grievance, which is shared at present by all ran^ 
of the Service is the delay in confirmations. We were told that at least inr 
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one instance an Income-tax Officer has been officiating ior 14 years and 6 months 
and is still imconfirmed and there are many persons in the Department with 
5 years to Q^^ars of officiating service who are still unconfirmed.' The present 
position regf^ng the sanctioned strength, the normal skength and the per¬ 
manent strength is stated to be as under:— 



Sanctioned 

Normal 

Permanent strength 


strength. 

strength. 

up to which con- 
firmatioua can be 
mode. 

ABaiatant Commisaionors 

74 

46 

33 

I.T.Ob, Grade I 

192 

144 

119 

I.T.Oa, Gfa<lo II 

182 

131 

107 

I.T.Oa. Grude III 

326 

277 

209 


As the figures in the first column relating to Sanctioned Strength mighi 
include a provision for arrears work, we may compare the normal strength with 
the permanent strength. The disparity between the two sets of figures is suffi¬ 
cient testimony to the genuineness o! the complaint of the Federation, but 
the actual position of confirmations, we are infonued, is even worse than that 
disclosed by the figures, because a number of permanent posts are also not 
filled up substantively on account of the incumbents of those posts officiating 
in the higher grades. We are told that the sudden expansion of the Depart¬ 
ment, the high level of tirrears of work and the recent reorganisation of the 
Department have delayed action with regard to confirmation of officers; but 
the main hurdle appears to be the difficulty experienced in determining the 
minimum strength of e.ach cadre to which the permanent strength is to be 
revised. The war has been ojver now for over three years and w’ith it dis¬ 
appeared the main uncertain factor for framing an estimate of the size of 
normal work. 1947 introduced other complications, but they can hardly 
justify the holding up of even an estimate. We think that a stable quantum 
of assessment vyprk for the country js not difficult to arrive at if a rapid survey 
is undertaken and help is taken of Commissioners’ old records. While the 
search is being carried on for a stable minimum, arrears are increasing, which 
is indicative of a lack of confidence and enthusiasm among the Service, and 
also of inadequacy of the staff. There appears to be no reason to wait for 
another estimate of a stable minimum. Even if the present strength is found 
excessive later, the inevitable retirements in the next few years will give an 
opportunity to correct the estimate. A quick and fair decision on confirma¬ 
tions will give satisfaction which, we feel, will be reflected in better output 
We have stresst^d this point of confirmation deliberately because it affects all 
the cadres in the. Depsirtment—Assistant Commissioners, Income-tax Officers 
Inspectors, Sux>erintendents and f31erkR. We think that a grievance like this 
-which runs through all the ranks, is fraught with'’ danger to the morale unci 
efficiency of the Department and deserves, therefore, priority for considera¬ 
tion over other grievances. 

Another aspect of this question of confirmations which was brought 
to our notice, by tlie Federaton was the method follow'ed in effecting confirma¬ 
tion. It was said that, in reci'nt confirmations, some Assistfint Commissioners 
were confirmed who w'ere appointed as late as 1944, in preference to others, 
who had been appointed as far buck us 1941. One reason*was said to be the 
"comparative superiority of the record of the confirmed Assistant Commissioners 
•"over that of those passed over; a second reason mentioned was that the seniority 
between the Assistant Commissioners at the time of confirmation was not 
determined from the date of entry into that cadre but occording to the period 
of service in the cadre of Income-tax Officers, on the ground that promotions 
to posts of A.C. having been made in the past accordii^ to provincial require¬ 
ments, in some Provinces comparatively junior Income-tax Officers came to be 
promoted earlier than their more senior counterparts in other Provinces. "Virile 
these local considerations were considered in one class of confirmaitaonB, it 
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■was complained that they were ignored for the purpose of determining seniorily 
in another group of the same Class I Service. Thus, in Bombay and Bengal, 
recruitment was originally made at the stage of Examiners and jmt directly to 
the Gazetted Cadre unlike in other Provinces. By comnjon^^nsent the 
’Hxaminers relieved I.T.O.s. of considerable part ol their assessment duties 
satisfactorily and the Examiners were meant to be promoted as I.T.Os. Yet 
ir Iht all-India seniority of I.T.Os. the service in the grade of Examiners is 
not taken into account, it being non-gazetted. Therefore, an anomaly like 
I he fallowing results: If an I.T.O., say in Bombay or Calcutta, who entered 
service in the Income-tax Department in 1923 as an Examiner became an I.T.O. 
in 1932, and was promoted as A.C. in 1942, he will at the time of confirmation , 
in the grade of A.C. rank as a junior to an A.C. from the United Provinces, 
because the latter entered directly as an Income-tax Officer in 1928, althoughjj 
he was appointed to the A.C.’s cadre only in 1944. This lack of uniformity 
an(f difference in treatment betw’ecn one class of officer and another is causing 
considerable discontent in the rank and file of the Income-tax Department. It 
is not obvious to us why when a person who has been appointed as an A.C. ’ 

and is thought fit to continue in that grade should be juissed over at the time 

of confirmation by another whose record is not appreciably better than his 
record. We think that if the continuance of a person in a certain post is not 
considered prejudicial to public interest, it will not be prejud-cial to the same 
interest to confirm him in that post after sufficient time. To retain him with¬ 
out confirmation, if found untit, only puts a man in a place he does not deserve; 
it jtromotes in efficiency and it priweiits a more capable man from being pro¬ 
moted in his place. '‘^Thus, the loss to the Department is maniff)ld. The way 
the criterion of length of service is ajiplied also ajipears to us to he inequ'table. 

( We think that, if ])as1 service is to be treated in one way for one cadre, it is 

but fair that it should not be treated differently in another carle. While we 

see that there is force in the request made by the I.T.Os. frotn Bombay and 
Bengal that, as Examiners were virtually probationary I.T.Os., a proportion 
at least, if not the whole, of their service in that cadre should he counted for 
seniority, arid although we would wish the grievance remedied, we are not 
making any specific recommendation on the matter only because we have had 
no time to ascertain other views on the subject nor the reactions of those W'ho 
are likely to be prejudicially affected, if the claim was accepted. 

378. Some officers have complained of the designation Grade III as applied 
to them. They would prefer Grade III Officers to he known as CIass_ II 
Officers without meiitionijig the Grade. The objection is raised probably by 
senior officers who think that Grade III marks them out as info,lor to Grade 
II which is generally coinjjosed of young men. We have no comments to 
make on this ci>mplaiut, which is of a psychological character. 

379. Another widely made complaint is that, owing to a defioieucv cf Class 
[ officers, particularly in Grade I, a vast majority of Tncome-t' y Officers in 
• iracle III are being made to do the work which woqld ordinarily he allotted 
:o Grade I or Grade IT officers hut with no additional remuneparkm t' them. ^ 
We find on enquiry that there is considerable truth in this .'•omjdaiiit. We^ 
have known of a numhor of posts in the E.P.T. Circles, the Company Circles 
an.d in Special Circles being held by Grade III officers in charges which in 
some oases yield a vei^> lai-ge revenue and yet no special remuneration is paidQ 
to the officers holding them. One of our Authorised Officials at Al.medabad, 
who, even before being deputed to our work, was considered sc reliable thafl 
he was, placed in charge of some of the most important assessments, is still an 
officer in Grade III. We agree with the following view expressed by the 
Central Pay Commission ir their Report (page 140): "But if will not he 
proper to post any person to duty usually pertaining to the senior service and 
yet pay him only on Class II basis". The Central Pay Commission seem fo 



167 

liave acquiesced in the continuation of Class II Service in the l.T-O. grade 
only on the assurance that Grade III officers are generally posted only to the 
least important charges, or used to assist senior officers (see pp. 151-52 of the 
Pay’Couiuiission Report). If the Government cannot find a sufficient number 
of Class I officers and are compelled to use Class II ones in then places, the 
proper course is either to appoint the Cla^s II officers to Class I Iciuporarily or 
to remunerate such (lass II officers by additional payment f^r doing more 
in>portant work. 

5t80. According *-o anothei* complaint, which has been voiced by both 
officials and non-officiuls, n number of persons have of late been taken into the 
Department from other Departments either from the I.C.S. or from the 

ri’iFncu & Commerce IH'partmeiits’ Cadre of Officers, known as ‘Pool’ officers, 
and it is urged that they are only birds of passage in this Department. Two of 
the seriiormost posts ol Commissioner of Income-tax, viz., of Hombay City 
and of Calcutta each carrying a Special Pay of Rs. 250 are reserved 

fjr these ‘^PooP onic<‘rs-to the detriment of the chances of the Departmental 
office.rs. It has been puu'ted out that these ‘Pool’ officers can at best remain 
in the. Department only for a short time and, as soon as better prospects are 
ava.lable in other I'epartinents, their services are transferred elsewhere, with 
the result that the ixpciiciice they gain in the Income-tax Dc])artment is 

virtually lost not only to the Department but also to the public service. It 

has, therefore, been suggested to us that, if any recruits are to be taken from 
outside, they should he taken when comparatively young, tliat they should 
he taken not in the highest grades of the Department but at best as Assistant 
Commi.ssioners, that they should not he promoted as Commissioners, until they 
have had a training of at least three to five years as Inspecting Assistant Com¬ 
missioners and that, even after they are promoted as Commissioners they 
should not he allowed to leave'the Dcuavtmeut; but that, in order to induce 
them t(j continue inthis Department, Ihey should be remunerated sufficiently 
po as not to suffer thereby in their prospects. We have every sympathy with the 
complaint and with the suggestion mode. In the present set-xip, there are only 
two Commissioners of Income-tax who are from the ‘Pool’; but tliey occupy 
the most senior posts in the cadre of Commissioners, viz., nombay and 
Cahuitta Cities, with only a short experience of the Income-tax Department. 
We do not oppose the system of introducing fresh blood into the Department 
from other Departments of the Central Government. In fact, such transfers 
are to be welcomed as they w’oiild introduce into the Department a class of 
officers with tried efficiency and ability. But, even with the best ability,- 
specialised knowledge of the kind necessary for efficiency in the Income-tax 
Di'pftrtment cannot be obtained with a few months’ probation in that Depart¬ 
ment. The Law of T’lcome-tax is intricate and complex. The methods of 
accounting practised by essessees are varied and complicated. The problems 
of administration and of law tax even the best brains raised, as they generally 
aft', by persons who are specialists in the different trades and professions. 
Therefore, to stand up to these complexities and intricacies, ever/ an able man 
, has to put in an apprenticeship sufficiently long to enable him to acquire nott 
only general but also B])ecial knowledge of the different problems of the 
Department. The ronimissioner, as the head of the Province, has to issue 
dh'eotions to his snhorninutes on individual points of law and procedure 
referred to him as w’ell as on matters of general import, except such as are 
issued by the Central Board of Revenue. Unless the Commissioner is fully 
coriversant with all aspects of the administration of the Act, he will fail to 
exercise adequate cheek on his subordinates, and to inspire that confidence 
among the asResBees for his judgment and understanding which is necessary 
for the puritv and popularity of the administration. We, therefor©, strongly 
recommend that in introducing members of the ‘Pool’ into the Income-tax 
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Department, it should he made a rule that they must put in not leas iLan three 
to five years of act.ve and continuous service as I.A.Os. before they can be 
cojisidered iar appointment as Commission's of Income-tax. Becvondly, after 
appointment as Comiuissiouers, ‘Pool’ oflBcers should not be allowed ordinarily 
to have their services transferred to other Departments fill at least five years 
ait<jr their first appointment as Commissioners. In order that the prospects 
of promotion of Departme^ntal officers should not be reduced, we would suggest 
that at letuit two-tliirds o; the posts of Commissioners should be reserved for 
membere of the Income-t.'ix Department as their natural avenue of i»'omot.ion. 

Training of Officers 

381. Under the present machinery of the Indian Ijicome-t.r< Act, the 
Licome-tax Officer is tlie only authority who brings on record tho materials 
with reference to which assessments are to be framed. It is on these materials 
that not only the Income-tax Officer’s assessments but also the ‘inspections, 
the appeals and the references to the High Court ar©*bas^. In Mie strength 
of the Income-tax Orficer’s materirds lies the strength of ihe assoHsnients and 
any weakness that the Income-tax Officer might introduce into the framework 
of his assessments weakens the later proceedings right up to the end. In the 
course of his duties the Income-tax Officer has, therefore, to know his charge 
•nside out, know the character and the business activities of all Ids assessees.' 
He must be an expert acc.ountant to get within the short time at hii disposal 
to the essentials of the assesspe’s income from the account books which are 
mai.'itained by the assessee with the help of expert knowledge. Ho Ims to be 
not only able to pierce through the subterfuges played by the 'sse'-sees but 
also to meet successfully on their own ground the accountant-, the lawyers 
and the other experts that the assessee can and does engage. He must be 
able to judge the value of evidence and to frame an assessnient m a spirit of 
judicial procedure. The recruit who is to fill this responsible rob' (if he ^s 
not promoted from llie rion-gazetted grades in the Department) comes to the 
Department fresh from the Universities, after selection by the JAdcral Public 
bervice Commission. He is, therefore, trained and equipped f ]- these res¬ 
ponsibilities. 

882. Under the present system, a recruit through the Federal Public Service 
Commission is given two years in which to qualify himseH with experience and 
knowledge for taking on independent responsibilities as an Income-tax Officer. 
The first batch of trainees was n^cru'k'd in November JD44. They w.-re mostly 
recruited to Class II Service, ns Income-tax Service, Class I, developed only 
later. We understand that the course of training tliis first batch wuri through, 
and which is also the training given to-day, with perhaps some little modi¬ 
fications, was as under:— 

(i) As most of the recruits linppened to be unfamiliar with tlie languages 

of the provinces where, they were to work, they were instructed 
ill these languages. 

(ii) Side by side with this 'iistnicfon, the.v were given leetures in Ine<.ir<-- 

iax Law and Book-keeping in the first three months. In the 
fourth and fifth months preliminary tests were taken, which all • 
of the recruits took successfully. From the sixth month, for hair 
the day, that is, in the aftemoon. the recniito were a.sked to studv 
assessment files and to learn the method of examination of simple 
accounts. In the mornings', they continued to attend a course 
of lectures on Income-tax law. Book-keeping, special problems of 
accounts, etc. For further training most of the officers were 
attached to a General business ward; a few were attached to a 
Company Circle. This training continued for seven months. In 
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January 1946, the training course'was completed and the trainees 
were sent to the respective provinces. Here till October 1946, 
most of them were not given independent assessment, work, but 
tihey examined accounts and put up pro forma assessments which 
were scruitinised by Senior officers to whom these officers were 
attached for training. Within a period of two years from the date 
of their recruitment, they had completed the full course of training 
and had passed the Departmental Examination which was a test 
in Income-tax Law, Income-tax -fProoedure, Book-keeping, a 
Language test, both oral and practical, in accounts and they were 
then given indej)endent charge of assessments. 

383. While this training course followed in outline, the coui'se of training 
•given to Inspectors in the IT. K., it was deficient, wt‘ think, in certain respects. 

■ ‘The theoretical training given to the trainees was probably sufficient, but rol 
so the practical training. It was defective in that the trainee had not enough 
practical experience of clerical work and bad even less experience of outdoor 
work such as survey and enquiries, and had insufficient acquaintance with 
special types of accounts. As any deficiency in the initial training of the 
Income-tax Officer is likely to he felt throughout his career in the Depart¬ 
ment, we think that the training to be given to an Income-tax Officer should be, 
improved in these directions. These defects are avoided in the U. K. system | 
of training. In the U. K., the recruits, on selection, are appointed as Assistant 
Inspectors and they remain under training for nearly eight to ten years in all. 
First they are posted to a district. There they are put on training in clerical 
work. They merely study records and the method of work and, after a time, 
they are asked to be present when assessees are interviewed by tl^p Inspectors. 
Later, they intej*view assessees themselves. They are given lectures and a 
practical paper is set on the lecture every week. After two years of such 
training and experience, the rwruits have to appear for a teat known ns 
Treasury Preliminary Examination. If the result is satisfactory and the trainees 
are favourably reported on by the Inspector, they are confirmed as Assistant 
Inspectors. This concludes the first period of training. In the second period 
of training, which lasts for about 18 months to 2 years, the recruits move about 
to get more extensive training. They are placed where they can see the working 
of the higher organisation of the Department and more difficult assessments 
being made. Even then they work under the supervision of a senior Inspector. 
At the end of this period, they are made to appear at a Treasuiw CommiBsion 
Examination, which is a more difficult test than the first one. On passing this 
latter examination and, if the report of the Inspector is favourable, they are 
appointed Inspector Assistants, in which capacity they are allowed to interview 
assessees on their own, assume responsibility and are gradually initiated into 
taking up difficult tvpe of w’ork. But this work is not passed until it is vetfod 
by a senior Inspector. This period lasts for another four to five years. The 
total period of Gaining is thus between eight and ten years, and it is only at 
the end of this period that a recruit is given independent charge of a District 
as an Inspector. 

384. Such a course of training differs from the Indian method in two essen¬ 
tial particulars. In this training, emphasis is laid on contacts. The trainee is 
T>!t»8ent at the Inspector’s interview’s with the assesBees for some time. Later, 
be interviews them himself, before even taking on the duties of en Inspector. 
Secondly, the trainee is moved about to familiarise bibiself with the different 
types qnd grados of accounts. "We think the training in India needs the contacts 
even more than in England. Here the official and non-official elements m public 
life mix even less freefv than in the II. K., and this obstructs the free flow 
of confidence and co-operation between them. The psychological complex of 
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the desk-chair worker and the unpleasantness of the levy of Inconia-tAx, make 
tl)e IiK3ome-tax OflBcer even less welcome than the other Government Officials. 
It is necessary both in the interest of revenue aijd of the smooth working of 
the Department that this barrier of reserve should be removed. The Income- 
tax Officer must learn to talk in the language of the assesset, both literally and 
figuratively. 

(i) We, therefore, recommend that the course of training of an Income-ta.v 
Officer should include inquiry and investigation and survey work for a fairly 
long period, say for six months, during which period the trainee should bi' made 
to study method of business on the stock exchange, bullion exchange, com¬ 
modity exchange and other similar exchanges, to collect information from Gov¬ 
ernment and other records aiid to familiarise himself with the machinery of 
business in the principal manufactures and trades of the province. 

(ii) He might also usefully spend at least a month in getting acquainted with ^ 
the clerical work in an Income-tax Office, namely, the preparation of state¬ 
ments, the method of keeping registers, etc. This training will help liim to 
keep a check on the lethargy and indifference of his subordinates. 

(iii) He should spend some time, not less than a month, in a Refund Circle 
and also in a Salarv Circle, so as to familiarise himself with the working of 
refunds and the method of maintaining the records of salaried persons. 

(iv) It will be best to start him on the examination of aeciounts in a small 
Company district where he can study the Halanoe Sheets, the Profit and Loss 
.\ec.ounts and learn the method of enquiry into those accounts, wdiicli knowledge 
ho will find very useful when ho comes to examine account books placed before 
him. After this preliminary training, he should learn to work out assessable 
incom.; in i-espeet of properties and small business assessees. He can then be 
at.tae.hed successivolv to a large Circle in each kind of busiuess, namely, a generd 
Circle, a Mofussil Circle, a Circle where assessments of wholesale dealers in textiles 
and other trades. Chemists and Druggists, etc. are made. Thereafter, an equal 
time might be usefully spent by him in a Circle with speculative sources of 
income smdi as stockbrokers, bullion brokers, etc. and he might end with the Com¬ 
panies Cirnle where he should examine accounts of Insurance Companies, Bank¬ 
ing Companies and also acquaint himself with the methods of double income-tax 
relief. 

385. In the course of his apprenticeship in the various districts, he should 
in the earlier stage examine accounts and place results before the Income-tax 
Officer for the latter to frame assessment orders and at a later stage when he 
has obtained suffiinent experience, he might be made to frame pro forma assess¬ 
ment orders which the Income-tax Officer concerned might approve and adopt. 
Before completing the training, the trainee might usefully spend a few days with 
the Appellate Assistant Commissioner and a few days with the Departmental 
Representative at the Income-tax Appellate Tribunal. Here he will get to know 
what type of criticism assessmert orders have to meet fnd how to meet it in 
his own orders, when he comes to ma.ke them. While we would adopt as the 
goal the U. K. system of training ove^ for its length of period, we appreciate 
that the Department in India can at present ill afford such a long period of 
training. A suitable curtailment without materially affecting the efficacy of 
the training may therefore be made. 

386. It has been suggested to ns in some of the replies to our Questionnaire 
that even after the Income-tax Officers have acquired their full training and 
have put in some vears of actual-assessment work, they should be encouraged 
to go abroad and to add to their knowledge by a comparative study of the 
Income-tax administrations in other countries. While the suggestion is too 
ambitious to be used as a part of the training of the Trepme-tax Officers, Govern¬ 
ment may consider whether it will not be worth while occasionally to depute 
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a senior officer or a snecialist officer to study methods in vogue in other coun- 
tries, both of administration of the Act and of assessing particular classes of 
income. 

387. Under the recommendations of the Ayers' Committee Report, the role 
of Instructor was given to the Inspecting Assistant Conimissioner, and this, 
under the present system, the Inspecting Assistant Commissioner would per¬ 
form, after the trainee is given full powers of assessment. W© have in another 
part of this Report referred in some detail to the present position held by the 
Inspecting Assistant Comniissioner. Here, it will suffice, therefore, to say that 
out of the manv causes that have sapped the initiative, the judgment and the- 
discretion of the Income-tax Officer during recent years, the Inspecting Assis¬ 
tant Commissioner appears, from accounts received by us, to have contributed 
the most. The Income-tax Officer himself is often reluctant to seek the advice 
of his Assistant Commissirfner, who is also his immediate superior, lest he be 
found fault with for his lack of knowledge or comprehension. The result fs that 
the raw recruit avoids difficult questions by suppressing them or he always 
decides against the assessees in order to escape blame from his senior officer. He 
thus learns little. W© think that the machinery for training should be such 
that the Income-tax Officer will not feel that mental reserve whicli he feels 
towards his administrative head and yet be able to get advice ard be eorr(>cled 
whenever he commits mistakes. We would, therefore, suggest that the system, 
of what is known in the Income-tax Department as the system of “Principal r 
Officers’’ should be used more freely in the training of Income-tax Officers, event 
after they pass through the training coiu'se and are started as junior officers. 

3R8. While on this subject of training, w'e should also point out that the 
Income-tax Officer, being both an executive and an administrative' officer, has, 
for many parts of his duties, to depend on the assistance* of his subordinates. 
We were told in Bombay that in practice few Inspectors were found usefnl 
and that everywhere except perhaps in one Province, clerical assistance is both 
inadequate and inefficient. We would, therefore, suggest that the iion-gazetted 
siibordinatpR in the Tneome-tax Depaiinnent should also be made to undergo 
training which will enable them to make calculations of tax correctly and quickly 
and to4‘ender other assistance to the Tneornoy-tax Officer. 

Organisation and Distribution of work 

389. The present set-up of the Income-tax Department can be explained 
by the following chart: — 

Central Board of Revenue 


Commiflsioners of Inconie-tax. 


Inspecting Assistant 
Commissioners of Tneonte- 
tax. 


Appollote Assistant 
Commissioners of Income- 
tax. 


Income-tax Officers. 


Inspectors. 

390. The Central Board of Revenue was created under the Central Board' 
of Revenue Act IV of 1924. The Ayers Committee Report of 193(1 considered 
that the provisions of this Act did not invest the Central Board of Revenue 
with sufficient powers to enforce uniformity of practice and of administration 
throughout India and it therefore suggested that the Act f-hould be amended* 
so as to provide such powers of direction and control. Although the Central 
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board of Reveaue Act itsolf has urtdorgone any c h a n ge following on this 
recommendation, the provision incorporated in the Indian Jnoome-tax Aot as 
it emerged from the Legislature in 1939, confer on the Central Board of 
Bevenue powers to issue orders, instructions and directions to its subordiMte 
officers" (excepting the Appellate Assistant Commissioners in their-judicial 
capimity) for the pmper execution of the Act. Under the present constitution, 
the Central Board of Kevenue consists of one Chairman and two Members, one 
of ■^'hom is the member for Income-tax. The Central Board of Bevenue corres¬ 
ponds to the Board of Inland Revenue in England, but it exercises its powers 
of superintendence and instruction somewhat differently. In the U.X., the 
Board of Inland Revenue consists of a Chairman, a Deputy Chairman and 
<h,'ee other Members, who are all permanent officials and are recruited from 
the Civil Service. They are responsible for the proper administration of the 
Income-tax law in the U.K. and issue general instructions to the Inspectors 
of Taxes to bring about uniformity of practice throughout the country. They 
nre the administrative Heads of the Income-tax Department and they also 
advise the Chancellor of the Exchequer on all questions of public revenue and 
legi'-Intive proposals for the amendment of the Act whenever necessary. They 
have no power to reduce, onucel or enhance an aBsesBiiieiit. In all these 
n'specta, the, (.’entral Board of Revenue functiojis similarly in India. But, the 
similarity stO])s liero. Tn Englanch, the Members of the Board of Inland 
Revenue are also ex-officio Special Commissioners. This body of Special Com- 
jiiissioners, who.se official designation is “Commissioners for the special purpose 
of the Income-tux Acts’’, have certain definite functions assigned to them 
under the Income-tax Act. The most important of such duties are the 
lollowing: — 

(i) To hear .md detcrniint-. Appeals preferred before them, 

(ii) To make ahhcssnients under Schedule ‘D’ at the request of any tax¬ 

payer, who j)rt‘fers not to be assessed by the Central or the 

Additional ( 'oTiimisRioners, 

(iii) To make all ;isseHsmciits to Sur-tax, 

(iv) To assess the profits of Railways and th('ir officials in the U.K., 

(v) To make all assc-’sments under Schedule ‘(“ on Interest and A,nnui- 

ties payable out of any Public Fund, exe,ept those made by the 

Comniissionrs of the Bank of England, etc., 

(vi) To deal with re-payment of Income-tax, etc. and lastly, 

(vii) To assign and allow assessiiients on Tax-payers who elect to be 

assesseil by them instead of by the local CoimnisBioners. 

391. Below’ these Special Commissioners and w’orkiug under the control 
•of the Board of Inland Revenue is the (’liief Inspector of Taxes who is assisted 
by a Deputy Chief Inspector and about 1,700 Inspectors administering different 
districts of varying sizes and miportance throughout the length and breadth of 
the country. Below the. Deputy Chief Inspector are, the Principal Tnsfiectors 
wlio are, senior executive officf'.rs and are entrusted with the duty of inspecting 
offices. They generally specialise in different subjects in ordca- to be able to 
give technical advice w’hen asked for by the Inspectors under them. In some 
cases, if the importance of the duties justifies it, the Princiyial Inspectors are 
placed in charge of districts also. Next in rank are the Senior Inspectors w’ho 
are each y)laced in charge of an area comprising several districts administered 
by a number of Inspectors. ' They are also inspecting officers who visit each 
district at least twice a year to examine and check the work of Inspectors. 
T'he Inspecting Inspectors are as a rule stationed in important cities and at 
■Whitehall. The relations betw'een them and the District Inspectors are as 
cordial as those of an elder brother towards his younger brother. The latter 
takes his difficulties to the former, who guides and instructs him. The inspec¬ 
tions are more with a view to correction of mistakes than to find faults, and 
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also to test the calibre of the junior men. The reports ar^ sent to the Chief 
Inspector. Each Income-tax district is in charge of one or more Inspectors 
who are divided into higher grade Inspectors, Inspectors and Assistant Inspec¬ 
tors. Boughlj speaking, in the Districts, there is one Inspector for about 
50,000 population. In London, there are 24 Districts with three to four Inspec¬ 
tors in each District. For clerical work, each Inspector is assisted by' i 
clerical staS, but the actual collection of the tax is made by a separate official 
known as the Collector of Taxes. 


b92. Although these Inspectors an^ a British counterpart, in essential res¬ 
pects, of the Income-tax Officers in the Indian system, there is this difference 
tljat, while the Income-tax Officers make assessments, the Inspectors only aid 
in making them. Many attempts were made in the Indian Legislature, in tli,' 
past, to introduce a siniilar system in India and to break the rigid offici i! 
character of the Income-tax administrative structure in this country. Wu do 
not wish to reawaken the controversy. Although in the U.K., the as.sociation 
of the public with the administration of taxo.s has been fairly happy, tlie pame 
cannot- be said of othbr countries. Schultz, in his 'Public Finance’, has the 
following; — 

“Elected boards of assessors all too often fall under the influence of 
dominant political machines and become focal centres of graft and 
corruption ’ ’. 

This is the experience in the U.S.A. In India, where business is muolT less 
organised and less educated than in the U.S.A., it is difficult to say whether 
the experience of associating non-official element with the administration will 
nmve niore satisfactory. The Inspector’s work in the U.K. appears to be 
less difficult in some respects than that of the Income-tax Officer’s in India. 
This difference is due mainly to the higher standard of education among th-> 
assessces in the U.K. and also to a higher sense of civic responsibility among 
the public. We are informed that in England, it is very rarely that books 
of accounts are actually examined by the gssessing or appellate authorities, 
but that the assessees and their auditors prepare such elaborate and informa¬ 
tive statements without any objection or reluctance that the Inspector is saved 
the trouble of wading through the large number of books, which, an Income-tax 
Officer in India has to examine and to interpret himself. It iR usual in the 
U.K. for an assessee, even before he makes his statutory return of income, 
to rgree as to his liability to tax with the local Inspector. This has two 
advantages, firstly, the assessment work is more evenly distributed in the U.K. 
than in India and, secondly, actual appeals are much fewer owing to the spirit 
of accommodation showm by both the assessee and the Inspector. Although 
tlie assessment year begins in the U.K. in April, solxie of the assessees stsirt 
producing their statements before the Inspector in the previous September 
wherever possible and by the time the year of assessment opens, a number of 
the assessments are already agreed to. Although there was till recently no 
legal provision for calling for accounts, the assessees voluntarily produced them 
whenever necessary and gladly supplied whatever information was required by 
the Inspectors. TIiiB was so because the assessees knew that, if they did not 
hgree with the Inspector about their liability, the latter might object to the 
assessments made by the General Commissioners and people preferred to avoid 


.^ueh a contingency. 

393. The Ayers Committee Eeport recommended that the Central Board 
of Revenue might appoint a Chief Commissioner of Income-tqjt who would 
serve as a technical adviser to the Central Board of Revenue and would, 
subject to the general control of thep*Board, supervise and co-ordinate the 
administration of the Income-tax Act' throughout India. To assist him in his 
duties, they suggested that his staff should include one senior Assistant Com¬ 
missioner and one Income-tax Officer. They enumerated the various duties 


to be performed by this Chief Commissioner and his stafl^^n Chapter XVf, 
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-section 4 of the Beport), Although this recommendation of the Committee 
was not immediately accepted, an officer designated the Director of Inspection 
was appointed in due course to assist the Board. We understand that at 
* present the sanctioned strength of the Directorate of Inspection is one Director, 
two Additional Directors and an appropriate staff. Although the duties of 
this Directorutc' are not specifically defined in any Office Order, it is under- 
■stood that the Dmclor of Inspection has to supervise the inspection ,of 
Income-tax Offieffe by the Inspecting Assistant Commissioners and Commis¬ 
sioners, to keep an eye on the progress of assessment work so as to bring 
it up to date, to help the Central Board of Bevenue to judge the work of 
the different classes of the Board’s subordinates, to supervise the assessment 
•of war time contractors, to superintend and give instructions on special as-sess- 
meuts under the instructions of the Board and also to collect information 
through its Collation Branch from various organisations and Government 
Departments and to distribute such information to the different assessing 
units. • Out of these duties, the one that engages most of the time of the 
Director of Inspection is evidently the scrutiny of the inspection reports that 
reach the Directorate through the Commissioners from the Inspecting 
Assistant Comm s.sioners, ni the various province^. It is said that there are 31 
Inspecting Assdstuut Commissioners, liach one of whom is expected to insjiect 
two offices in a mouth so that the Directorate should receive about 
Inspection Iteports every month which is work sufficient to keep 
more than one officer entirely busy, if he is to scrutinise every report 
and to pass oi'deis with regard to most, if not every item. We must 

say that we are not. much impressed with the necessity of a routine scrutiny 
of Jnspocting Assistant Commissioner's insjiection reports by the Directorai ■ 
and of engaging three full time Commissioners on this job. Apart from purely 
office inspection, insjieclioii work in the Income-tax Department has two 
as]'ects. It has to examine the materials that are brought on record by the 
IiK-ome-tax Officer for their sufficiency and, secondly, it has to see that the 
application of the provisions of the Act to such materials is proper and adequate 
The insjieetions in Inconie-iax Offices differ materially from those in other 
Offices and Departments. An Officer inspecting the latter has access to all 
the sources of information from which the material to he inspected is drawi.. 
He is therefore able to test the capacity of the Officet to judge the" value 
of the material as w'ell as to apply it properly. In an Income-tax Office, o i 
the other hand, no one but an Income-tax Officer has at present access h. 
the original account hooks from which the materials, which form the basis of 
tlie assessments, are extracted. If he fails to bring on record any material 
or overlooks or misjudges any important item from the accounts that are 
produced before him, an inspecting officer cannot correct siicli omission or* 
oversight unlt'ss they are patent from other facts or are obvious. An inspec¬ 
tion by an Inspecting Assistant Commissioner is therefore more often than 
not-an exjjression of a second opinion on the Income-tax Officer’s materials 
An Inspecting Assistant Gonijnis,sioner might, and often does, suggest furthoi 
lines of enquiry; but for sneh guidanee and suggestions, three checks are too 
many, considering that an Inspecting Assistant CVirnmissioner himself is an 
experinenced officer of the Department. In the ordinary course, his inspec¬ 
tion report would go with the replies of the Income-tax Officer concerned to 
the CommissioTior, who would then decide on the course of action to he taken. 
The present system of a third examination by the Director of Inspection was 
probably ctnisidered advisable*, when th** Commissioners drawn from other 
Departments wen* new; hut, if our ])roposal that no Commissioner should be 
appointed to the post who has not had five years’ experience as Inspecting 
Assistant Commissioner is adopted, such third inspection would, we think, be 
■superfluous. The Comrnissioiier has his legal advisers for questions of law; 
on questions of fact, the views of the Income-tax Officer and of the Inspecting 
Assistant Cominiflftoner should bring out all^the facts of thq case. As the 
Director of Inspection also cannot himself examine accounts, he can hardly 
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import anything new through his further inspection. We would, therefore, 
suggest that, although the reports might continue to be sent to the Director, 
his function should be only to collate the major defects disclosed by the Inspec¬ 
tion lieports, and to issue instructions of all-India character, to avoid repeti¬ 
tion of those defects. He might also test, at his choice, assessments by the 
method of ‘sample check’ which is practised in the TJ.S.A. Such check is made 
with the help of a small ‘flying squad’ of Accountants, wlio settle for some 
time in a town, then in some section of a large city, to examine assessments, 
then move to some unspecified destination, thus covering a few thousand 
assessments in a year. For such test to be effective in India, this squad will 
have to be given the right to call for accounts and information such as is given 
to the income-tax Officer. The wider knowledge and experience of the Director 
can thus be made still available without its being diffused on indiv.dual cases 
and in allocating blame in small matters. 

394. The time of the Director of Inspection thus saved, may be utilised by 
h im to better advantage. We accordingly recommend that the following may 
be made his special province in the Income-tax Administration; — 

(a) the organisation and superintendence of Inquiry work of the Investi¬ 

gation or Inquiry Branch, 

(b) watching the methods of recruitment and the quality of recruits and 

applying an Independent check upon recommendations for 
promotions, 

(c) the drawing uj) of comprehensive instructions as to the method of 

examination of accounts in si)ecial types of cases, 

(d) arranging for the systematic training and the departmental examina¬ 

tion of j)robationary officers, 

(e) iieriodical review of the method employed and registers and forms 

j)rescribed in connection with various branches of work, 

(f) the requisition of periodical reports of progress in resp.ct of assess¬ 

ment work and refund claims and the periodical revision of 
statistical requirements with a view to making the published 
returns as informative and intelligible us possible. 

(g) In another place (paragraph 403) we have suggested the formation 

of Special Assessment Circles to secure uniformity of procedure 
and of method of assessment, and, the advantage of specialisa¬ 
tion. As such assessment Circles are likely to b() spread over 
more than one province, particularly in the case of large indus¬ 
tries, they can bo best supervised by a central machinery, and 
this may be made the special responsibility of the Director of 
Inspection, who, in effect, is the technical arm of the Central 
Board of Eevenue. We suggest that the Director of Inspection 
should be assisted in this task by specialists of the rank of junior 
Commissioners or at least senior Assistant Commissioners who 
will have specialised in Banking accounts, Textile industry 
accounts, Insurance business accounts and accounts of such other 
industries, trades and businesses as. by reason of their importance, 
special characteristics and numbers, call for specialist treatment. 
In the U.K., a similar system is in actual operation, with its 
Sf)ecialist Principal and Senior Inspectors attached to the office 
.of the Chief Inspector of Taxes, and in India the proposal had the 
support of Ayers Committee. 

• * 

395. If the Director is to perform the above-mentioned duties without 

resentment from or conflict with the Provincial Heads of Income-tax adminis¬ 
tration, he should have, we think, a status superior to the Commissioners, and 
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as, under our proposals, the emphasis will be shifted from the duties of inspec¬ 
tion to other duties, we would revive the recommendation of the Ayers Com¬ 
mittee and suggest that the designation of the Officer may be changed from 
Director to Chief Commissioner of Income-tax with the status corresponding- 
to that of the Deputy Chief Inspector of Taxes under the U.Kr system. 

3(K). In the Provinces, the Commissioner of Incouns-tax continues to be 
theoretically the administrative head of the province for income-tax purposes. 
In practice, however, owing to increasing centralisation at the Central Board 
of Ktvenuo, the powers of the Commissioner have been so hedged round with 
restrictions and directions with regaid to decisom on jienalty proviaione, 
difficult ca-stis, and cAcn in respect of some routine mailers, that one who was 
t'ormer4y a powerful i’rovincial Potcntrite foi* Income-tax, who could make 
•ippointmonts to posts currying Ks. 100 to Rs. 1,500, is lodnj more or leas the 
interpreter of the Income-tax Officer and the Inspecting 4ssi8la.nt Commissioner 
of Income-tax the Board. We were told that one of the ideas behind the 
recommendations of the Ayers Committee was to reduce the importance of tie* 
l'ommis«ioner. We had it from Mr. Ayers that the model, which the Inquiry 
Committee, of wiiich he was a Member, placed before it was the British modf I 
As undcM- ii, the Inspecting Assistant Commissioners like the Principal Inspec¬ 
tors were to control and guide the Income-tax Offictis under the instructions 
-d the Board, who w'ould correspond to the Cheif Inspector of Taxes and to 
whom they would report through their inspections on the work of their sub¬ 
ordinates. The Commissioner w'as accordingly to function, if not purely, at 
li ast mainly, as the administrative head and need not, therefore, be as liighly 
paid as he is now. It was the Committee’s mhuition that the expenditure 
that would be thus saved by reducing the pay of the Commissioners could 
be utilised for the appointment of technical exptrts working with the Board 
who w’ould issue instructions on technical matters, the Member of the Central 
Board of Revenue thereafter confiing himself to matters of policy and adminis¬ 
tration as the Board of Inland Revenue does In England. This idea evidently 
did not either commend itself to Government or was not properly interpreted 
to them. Therefore, Commissioners still continue to he as highly paid as 
before and no technical experts have been appointed; but, all the same, the 
scope of their powers and functions and their influence have been seriously 
curtailed'. We have already said above that we do not approve of the Dire*c- 
torate of Inspection doing more than supervisory duties in connection with 
inspection reports. The duty of judging and acting on inspection reports would, 
in this view, fall on the Commissioners, w'ho, to function properly and without 
restraint, should be left free to decide on points thrown up by day to day 
tdministration, e.g., penalties, individual assessments, etc.: this should neither 
cause loss of revenue nor raise any misgivings about the correctness of the 
decisions taken, if, as proposed by us, the CommisBioners are, in the future, 
trained men. If any mistakes are committed, they can be oorreot-ed bv the 
Member, Central Board of Revenue, or by the Chi<*f Commissioner when 
they visit Provincial Headquarters. This proposal has the advantage fhat it 
will cut the many delays that at present occur in obtaining orders from the 
Centre and that it will improve the prestige and status of the Commissioner, 
both with the public and with his subordinates, and will enable him to exercise 
•>etter control over his staff. As a Fnan on the spot, the Commissioner’s judg¬ 
ment is likely to be more correct than that of an authority however able and 
experienced, which is stationed hundreds of miles away, and which has. therf- 
fore, less opportunity to appreciate local conditions and Ine local point of view. 

397. In another part of this report,' we have referred to the duties te be 
assigned to Inspecting Assistant Commissioners and we have also dealt with 
Appellate Assistant Commissioners. Here we would only emphasize that if 
inspections by Inspecting Assistant Commissioners are to be effective and 
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instructive, the latter must have the power-, when they consider it necessary 
to do so, to call for and examine account books equally with the Income-tax 
Officers under their charge. We would also recommend that both while exer¬ 
cising their administrative powers and in doing their' .inspection duties, the 
Inspecting Assistai;^ Commissioners should place before themselves the example 
of the Senior Inspectors in the U.K., whose relations with their jimiors, as 
we have mentioned alread 3 ', are described to be those of an elder brother 
towards a younger one. We emphasize this point because during our visits 
to various centres, we heard comparatively senior Income tax Officers express¬ 
ing themselves bitterly over the manner in which even junior Inspecting 
Assistant Commissioners commented upon their work 

398. We now' turn to" the suggestions made regarding the arrangement and 
distribution of work in Income-tax Offices^ The existing arrangements have 
been severely criticised both by the public and by the Departmental men, 
Hthough on different grounds. Under them, the Income-tax Officer is in 
cliarge of a tax district, comprising roughly about l.OOO assessees of all 
classes of income except where the assessees are arranged without reference 
do area and on a different principle. He calls for Beturns of Income annually 
Trom the assessees, accepts some as correct, examines others for their correct¬ 
ness and where Beturns are not made or reliable accounts are not produced, he 
estimates the incomes to the best of his judgment and finally collects tax on 
the basis of his assessments. In performing these duties, placed on him by 
the Commissioner, he works under the latter’s orders conveyed thi'ough Circulars 
and other directions through the Inspecting Assistant Commissioners. Such 
orders cover all aspects of his work: the output, the method of assessment and 
the manner of collection of tax. It is the general complaint against this system 
that it is loo rigid in its approach to the problem of fair assessment and %at, 
limiting, as it does, the discretion of the Income-tax Officer both as regard^he 
quantity of work and the, manner in which it is to be performed, it does not 
make adequate provision for differences due to local ciistom, or the individual 
psj’chological ‘twists’ of assessees, which are inherent in any social and 
economic problem. The quota sy.stem of work is criticised on this ground and 
it is attacked also on the ground that the ‘standard unit’ on which the quota 
is based is too high. The standard unit «nd the quota for each Officer are 
arrived at as described below. 

399. All assessment cases are classified into four categories— 

Category (I) includes business incomes of over Bs. 25,000; Category (II) 
includes business incomes between Bs. 10,000 and Bs. 25,000; Category (III) 
includes business incomes between Es. 5,000 and Bs. 10,0(K.); Category (IV) 
includes all other business incomes except Category (V), and Category (V) 
includes salary, refund and ‘no assessment’ cases. The standard of work' 
fixed for officers of respective grades is’fixed on the basis of a ‘standard imit’. 
One standard unit is eqeial to either one Category I as8es.sment or five Category 
IJ assessments or ten Category III assessments or fifteen Category IV assess- 
meuts or twenty Category V assessments. For annual output, tho 
standard fixed is one Grade I Officer for every 185 standard units, except 
ji.i the case of Bombay City and Calcutta and certain other important Circles, 
where the standard is fixed at 175 units. For a Grade II Officer doing only 
Category II and Category-,JIT assessments, the annual output is fixed at 150 
units in Calcutta and Bombay and other similar places and 170 units’ elsewhere. 
|For a Grade ITT Officer, the standard fixed' for annual output is 90 units in 
Bombay, Calcutta and similar places and 110 units elsewhere. This standard 
is departed from in charges which deal with purely salary and refund caseis. 
Other things being equal, it is asuumed that a Grade 1 Income-tax Officer 
will deal with Category I cases only, a Grade II Income-tax Officer will deal 
with assessment of cases under Category II and Category III, and a Grade 
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III Income-tax Officer will deal with cases under Categories IV and V. The- 
number of Income-tax Officers required under the three Grades is estimated 
with reference to each Income-tax assessment charge by dividing the total 
number of assessments df various categories in that charge by the standard 
units. « 

400. This allocation of work by categories and the fixation of standard 
output in lerms of standard units has been in vogue for two financial years. 

It has been stated in some quarters that instead of helping to reduce the 
arrears or to improve the quality of the work, the experiment has only created 
slipshod work and inefficiency. We do not think this judgment on the scheme 
can be accepted as either final or correct. The scheme has not yet had a 
fair trial for lack of Officers of the right categories in sufficient numbers. It 
has been suggested to us that the In,come-tax Officer should be left to himself 
to deal with any case without any such standard, as, being % Gazetted Office^ 
in charge of important work, he is expected to know bis responsibilities and^ 
to discharge them to the best of his abilities. While we do not dispute the 
latter assumption, it cannot be denied that some yard-stick is nee'eBsary by 
which to judge the difference between one officer and another and to allocate # 
blame or credit. We, therefore, do not disapprove of setting a standard for 
camparison, but at the same time we feel bound to recognise that a rigid 
standard of the type prescribed is not likely to do justice to Income-tax Officers, 
particularly in Circles where assessees combine in their activities more th.an 
one kind of business, or when the business is one but its ramifications are 
many. Thus, an Income-tax Officer of Grade HI, in whose work ‘no assess¬ 
ment, oases are included, is expected to do 90 units, i.e., 1,800 cases in a 
year. A Speculator very often makes losses and, therefore, his case may be 
a ‘no assessment’ case for some years. But to complete the assessment even 
in 8®8h a case, the Income-tax Officer has to exanjine transactions over a 
number of “settlements” or “vaydas”, depending on the type of speculation 
and many transactions in each “Vayda”. It is, therefore, unfair to expect an 
income-tax Officer to deal with a large number of such cases in one year 
considering the ramifications of such business. . Similarly, even a Commission 
Agency business can earn Hs. 25,000 a year and it is a matter of a few minutes 
only for an Income-tax Officer to deal with such assessments and yet such 
assessments are classified under Category I. A salary earner may own shares 
and in deciding his case, the Income-tax Officer has to do a number of calcula¬ 
tions for rebate of tax. From our own experience, we can say that no two 
'‘‘cases are exactly alike and that one case may sometimes take more than a 
fortnight to conclude. Moreover, there are spme items of work, some directly 
connected with assessment and others indirectly, of w'hich no account is taken 
in fixing the outturn of an Income-tax Officer. The following are some of 
such items:— 

(i) Supplementary Assessments under section 34, 

(ii) Ee-assessments under sections 27, 33 and 33A, 

^ (iii) Re-examination of accounts when cases are remanded by the 

appellate authorities, ' 

(iv) Examination of accounts for reporting incomes of branch businesses 
where the assessments are made by other Income-tax Officers 
or in other Provinces. 

f 

The yard-stick, we presume, was prescribed because it was intended that 
the Central Board of Reveryie through the Director of Inspection should be 
the authority to judge about the quantity and quality of work of each Income- 
tax Officer. This again might have been all right as an experiment when the 
Commissioners of Income-tax were new or inexperienced. But considerable 
experience has been gained since the system was infeoduced in 1946. We think 
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it is time now that it should be left to the local ComiuiBsioners to judge what 
cases involve what quantity of labour. They and their Inspecting Assistant 
Commissioners should know the assessees better or at' least should have 
better opportunities to judge of the quantity of labour involved in important 
cases. If ail Inspecting Assistant Commissioner, at the first inspection, divides 
or classifies the cases in each charge in his jurisdiction according to the nature 
and quantity of work involved in them and arranges them into categories I to 
V. not based on the income but on the quantity of labour likely to be involved, 
11 better and more equitable standard will be evolved for a quantitative value 
lor each Income-tax Officer’s work. There will be less inequality and a more 
ci'rrect marking by the Commissioner of the industry or otherwise of his 
officers. The Commissioner’s report—monthly or periodical—will then be sent 
to the Director of Inspection and the Central Board of Revenue for record and 
I such action us they deem fit. It is, no doubt, true that even in such a scheme, 
"'ii'equalities due to difference of opinion may persist. But they will be less 
. and can be remedied on representation'. The Director of Inspection or the 
Member of the Board during his annual visit may, if they are not satisfied, 
examine the classification. 

401. In defining the charges and in allocating work on the time factor, 
suffic'ent allowance should be made for all the different facets that the I.T.O.’s 
work presents.. This we think is not being done now, at least adequately. The 
Income-tax Office is not a machine into which accounts can be thrown at one 
end and the assessment can be taken out at the other. The I.T.O. has to sift 
to correlnto and to judge in proper perspective the materials he collects, and 
unless sufficient time is allowed for these processes of mind to take their proper 
course, the work will suffer in quality. "We think it therefore necessary that 
in fixing a fair standard of work, sufficient time should be left to the I.T.O. 
and to his inspecting staff for study and for applicatio.n of tests, which again 
should not be judged on the result of such tests but only on their nature or 
character. 


402. We would also suggest that, as far as possible, Single I.T.O. jurisdic¬ 
tions should be avoided. Multiple I.T.O. jurisdictions are more easily adjusti- 
ble to circumstances, It may be* worth while to go even beyond district 
boundaries to achieve multiple Income-tax Officer jurisdiction, because in a 
system of administration w’here different classes and categories of officers work, 
w’ith tlip-ir limitations of experience and knowledge, it is best, to have a groiij) 
with officers of different grades and experience to deal with the different 
kinds of assessment that each charge has inevitably to handle. A gioup has ir 
it a resilience and a reserve strength and will offer a greater resistence to sudden 
elianges and strains. Thirdly, a group is very necessary for the training of new 
officers and the trying out of the old ones and, fourthly, in a group it is more 
easy to arrange for vacancies on leave or otherwise than in single officer units. 

403. It is common knowledge that all businesses do not run to a pattern. 
Many have peculiarities of their own. In some businesses, these peculiarities 
can be learnt with a comparatiyely short experience. But others call for 
intensive and prolonged study to gain the experience n''cessary to understand 
and appreciate the accounts and to interpret them or find out flaws in them. 
If the latter class of assessment cases are dealt with as ordinary c'ases, not.only 
is the revenue likely to suffer but the assessee is also likely to be put to the 
trouble of preparing unnecessai'y statements, which exasperate him without 
bringing anv benefit to the Revenue. In the interests of efficiency and for the 
advantage of revenue, we would therefore suggest that selected classes of as¬ 
sessments should be made by specialist circles and to function in these oiroles, 
officers should be trained in the peculiarities of accounts maintained for these 
classes^ of businesses. What classes of assessment should be selected for such 
S23ecialist treatment will depend on the quality of the business as also on the 
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number of assessees in that class. Thus, for assessing Textile Mills, we 
suggest that separate Circles should be formed with oflScers who have acquired 
leohnical knowledge of the sources of the raw materials and the methods of 
production, the percentage of w'astage, the qualit}' and value of labour employed 
the mechanism of sales and distribution, etc. As Textilr> Mills aie situated in 
Bcmbay, Ahmedabad, Kanpur, Calcutta, Coimbatore, Madras, Delhi and other 
liluoes, groups of textile-trained officers should be staticoed nt cnch of these 
places. To avoid the staleness that might set in if the same man is placed 
at the same place on one set of cases, all the textile gro'ips should be l)rought 
into an Al! India Textile Circle, to enable officers from one group to be [>eriod- 
icuily transferred to another. Such a textile circle should be placed under 
one or more Commissioners according to the number of Jnconie-tax Officers 
in the aGircle, whose headquarters may be fixed in Boinbay as in that city and 
Ahmedabad which is in the vicinity, the number of textile mills is the largest. 
Wo would suggest similar arrangements of work in respect of assessments . 
1 eluting to Insurance Companies, Bankirfg Companies, JSlining Companies, Iron 
and Steel Companies, share and stock brokers and any other type of'important 
basinesses that Government may think extensive enough and also important 
enough from the point of view of revenue to justify special attention To make 
it possible to appoint a sufficient number of Commissioners without area juris-, 
'diction, the present restriction of such Commissionerships to three in section 
6 (2) of the Income-tax Act will have to be removed, by the deletion of the 
words “not more than three in all” in that section. The establishment ofj 
Circles of this specialist type should help towards efficiency and speed, parti¬ 
cularly if they have also guidance from specialists who. us recommended by 
the Ayers Committee, should be maintained by the Central Board of Bevenue 
at it3 office in New Delhi. They will work under the Director of Inspection 
or the t/hief OvtnmiBxionpr of Income-tax by whatever +h:>t authority 

may be called. 

404. Tt'.e only objection which we have so far beard to this proposal, which 
has been otherwise generally supported, is on the score that specialisation in 
one indusliy might not fit in with the method of promotion and recruitment 
in an administrative department like the Income-tax Department. It was 
argued that a person who, for instance, specialises in a Panking business will 
Le wasted if he is appointed as Inspecting Assistant Cuinniis^ioner in a Textile 
Gre.u]) wtiCre businesses other than banking are assessed and, secondly, that 
if a man is placed in charge of the same type of work year after year, be is 
likely to stagnate and to lose his broadness of outlook and of mind. We do not 
think th:!! the dangers of the kind expressed are as great as they theoretically 
appear. It is common knowledge that insurance men have proved capable 
adminislralors and legislators, that bankers have contr’buted not a little in 
otli-r walks of life to the progress of the country. Thtrelore, assossment work 
heijtg essentially the same, the mere fact of a person specialisinp in one type 
of .‘issessrnent is not likely to make him one-sided and impervious to peeuliari- 
iies of olh.cr types of assessment. Secondly, if the groups ai'e sufficiently large, 
higher jios's in the groups will be available under the scheme itself and, if 
not avnilal'ie, as wc have suggested,"' the specialist Income-tax Officer, if of 
luffident seniority, might be given Inspecting Assistant CommisBionor's pay 
and status under the powers of the Commissioner under section 5 (5) of the 
Income-tax Act. On the other hand, the advantages of specialisation are 
eeriainly greater than any minor inconveniences that the system .night 
introduce 

405. While on this subject we may refer to a suggestion that was made to 
'us as an alternative to the above, namely, that for specific mduetries, Income- 
tax Officers should be appointed from among persons who had actually worked 
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in that industry or trade. We have already referred, while dealinj^- with recruit¬ 
ment, to this proposal und, as was expressed by us there, we think that it 
would cramp the Department too much if recruitment is also made on specialist 
basis, that to make such recruitment properly effective, a number of oBieers of 
the specialist class would have to be recruited which would be out of all pro¬ 
portion in most industries to the necessities of the ca^e and, thirdly, there 
would be other difficulties about age and the suitability for Government service. 

• 406. An alternative to special recruitm'ent was also suggested, viz., that 
a jranel of experts in each line should be selected by erovernraent who may be 
available lor advice of a technical natvire whenever requred by tho Dep?rtme!it. 
There is this disadvantage in Stich a scheme that these panel members would 
mostly be n)en still in the business and the persons about whom enquiries would 
have to bn made would also belong to the business. It would therefore, be 
pl.ieing the experts, whose advice is sought, in a" very embarrassing position, if 
tiieir op iion is to bo asked on matters relating to their rivals aid the d.augers 
are so obvious that we ndfed not stress them any further. 

407. Arrears.—In many of replies, the chronic state of the arrears has been 
pointed out as proof of the inefficiency and weakness of the administration. A 
rolired Coirinissioner of Income-tax, whose experience and age justify cousider- 
afion of Ins views, attributes the present state of things to tho inabilitv of 
Income-tax Officers on account of their inexperience to distiii 2 ;iiish between case 
at\i ease, as to the time to be devoted to each, and to tiieir incapacity to come 
to quick decisions, the latter being the result of frequent interference from 
higher .luthoritios. Arrears are tiot peculiar to the Inccinc-tav D<?partm'’nt. 
They are in some measure due in this as in other Depaimi''nt8, to past and 
present insufficiency of the staff. In the Income-tax Dcpariinent.. th-'y are due 
secomlly, to the lack of adequate assistance to the Incoiiie tax Officers, thirdly 
to incorrect distribution of work, and fourthly to the inexperience of Income- 
tax Officers and their consequent inability or unwillingness to come to a decision. 

408. At the outbreak of the last war, the Income 4 hx Department was 
working to an income of about Rs. 18 crores, and was just trying to accustom 
itself to radical changes introduced by the amending Act of 1989. It was, 
therefore, unprepared for the sudden increase in tho respraisibilitie^ which 
devolved on the Department as a result of the Great War. This was undtr- 
standable; but that it did not adjust itself to the ’mpaci even as late as 1942- 
4,8 whi“n the effect of the war came to be seriously felt, fofiowing the entry 
of Japan into the war, can only be due to the machinery being too rigid to 
absorb the shock or the incapacity of the administration to appreciate the 
inersase in its resporisibilities, which, every one else saw w:;s inevitable. For 
some time, the machinery had been getting rigid and some arrears had been 
accumulating; but, the heavy arrears really commenced gathering momentum 
in 1939. The Income-tax Act as it emerged in that year had many new features 
especially the distinction between a resident and a non-resident person. In 
conformity with these alterations in the basis of taxation, the form of Return 
of Income had necessarily to be changed. Yet, because this was not foreseen 
or because the printing machinery failed, the Forms of Returns of Income 
under section 22 of the Act were not available for issue bv the Income-tax 
Officers till about the middle of September 1939. Thus fully six months of 
the assessment period of 1939-40 were lost to the Departtii-mt and the year 
ended with the accumulation of arrears, which was the heaviest till then. 
Succeeding years, weighted by war conditions, gave no opportunity to tlie 

4 . staff to catch up with these arrears; on the contrary, thev added to the arrears 
in all brantshes of the administration. The figures of arrears of assessments 
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are as under: 


At end of 1944-46 

.. 1946-46 

” ” *’ 1946-47 
” ” ” 1947-48 


1,81,282 

2,26,689 

3,03,296 

3,86,700 


This increase in arrears of assessments again was due in no small measure 
to the failure as well as inability of the Department to recruit adequate staff 
even while imposing additional burden of work to meet the demands of revenue 
created by the war. It stands to the credit of the Income-tax staff of all ranlfs 
that in spite of the strain thus placed upon it, it did i^s work valiantly during 
the ^TuPiul years of the war and collected, for Government, revenues out of all 
projiortior io what they were called upon to collpct before the v/ur. 


4(i9. The following statement illustrates the increase in receipts from income 
taxation for Bombay City in' the three selected years and the staff that was 
responsible for these receipts:— 


Years of assessment 

Total Revenue 

No. of 

Total No. of non- 

No. of 


(I.T., S.T., 

Income-tax gazetted staff. 

A.Cs. 


EPT net). 

Officers. 

Executive Others. 





tive. 

lAC 

AAC 

1938-39 (City) (whole) 

3,60,98,824 

31 

135 

375 4 


1939-40 City . 

3,66,08,094 

23 

131 

316 1 

1 2 

Central 

27 , 32 , 873 

7 

3 

24 1 ^ 

02 


3 , 93 , 40,967 

30 

134 

339 2 

2 

1944-46 City . 

61,16,20,000 

35 

155 

444 .3 

3 

Central 

3 , 32 , 60,670 

12 

12 

31 1 

1 


64 , 48 , 80,570 

47 

167 

475 4 

4 


Total Ex- 
penditure. 


13,34,072 

11,88,720 

39,028 

12 , 27,748 

16,97,447 

2 , 74,303 

19 , 71,750 


The sudden increase in the revenues in the last of the three years was not 
entirely a windfall. It had to be worked for through an ehtirely new enact¬ 
ment 6.g., 'ihe, E.P.T. Art and by additional levies of Surcharges, etc. Owing 
tij E.P.T, in most cl the big assessments, assessment work was duplicated and 
with the introduction of the Surcharges, provisional assessments to Excess 
Profits Tax, the deposits and the advance payments, clerical work was almost 
quadrupled, besides making it complicated. In 1947-48, Excess Profits Tax 
remained only in cases then in arrears. Yet the corresponding figuifis for that 
year are as under, approximately: — 


Total Revenue. No. of Other Staff lAC AAC 
Income-tax Executive O A) • i 
Officers. 


1947-48 City . 

Central 


47,17,97,000 

2,18,40,486 


136 

8 


110 

8 


769 

46 


Total Ex¬ 
penditure, 


33,04,744 

2,19,636 


The number of assessees in the two years, 1944-45 and 1947-48, were 63 134 
and 68,712 respectively for both Bombay City and Bombay Central combined. 
These figures ^re sufficient to establish that during the war yosis, 47 Income- 
tax Officers were doing the work, which, on the standard of work considered 
equitable in 1946 would have required the services of about 144 Income-tax 
Officers. Perhaps, the latter number includes a proportion for arrears. Even 

a?rears, it is obvious that an Income-tax Officer up to 
was doing the work of more than two in a period which commenced 
wuth a new Act and saw annually additions to the tax structure of a complex 
«-cd intricate character. 

410. Partly on account of the fact that, the Income-tax Department was 
p.irtitioned out of the Provincial Bevenue Establishment and in its initia}^ 
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siagos was more tolerated than encouraged, and partly because o^the fact that 
many of the superior oflBcers, with whom the decision lay to increase the staff 
or to organise it, had ii) ac tual experience of the practical working of an assess¬ 
ment and the labour it involves (having come from Departments where their 
duties were cast in an entirely different mould) the Department has never been 
able to reach that'resilience which can absorb shocks and adjust itself to new 
demands. It has been working mostly from hand to mouth in the matter of 
its staff and even ’’/oday, the Eeorganisation Scheme, to judge from increasing 
arrears, evidently has failed to provide for the Reserves necessai’y to meet 
casualties, additional duties, etc. This is a great drawback in an organisa¬ 
tion, which is mostly technical in its make-up and administrative only second 
arily. Owing to its character, it cannot immediately cover up its deficiencies 
^f staff from the open uiuiket like other Departments, but has to allow at least 
a year to it's recruits to train themselves. On the assessment side, it has lost 
its resilience to a certain extent owing to the abolition of Examiners with 
whoni. at their back, the Commissioners in the early years, were able to enlist 
• even comparatively law graduates into service as Income-tax Officers. With 
the abolition of the grade of Bailiffs, who corresponded to ‘Collectors’ in the 
English system, recoveries have suffered and by imposing on.cleihs the same 
pay as in other Departments but more intricate and responsible duties, the 
recruitment has Jeterioraied and discontent has increased. Wiiiie we do not 
disapprove of the changes in the administrative structure, we think that before 
making the changes, altornative machinery should have beten created. Taking 
the structure as it is planned, we think, that it requires to be strengthened and 
rearranged immediately in certain respects, if the heavy anoars are to be 
reduced; and, above all, a liberal provision has to be made for ReseiTes in all 
grades and classes of the establishment, for emergent work. 

411. From the figures available in the latest printed All-India Income-tax 
Reports and Returns for the year 1944-45, assessees can be classified into 
income groups as undor — 


Salaries 

Individuals 

'’inanes 

All other 

Hindu un¬ 

Firms. 

Cos. 

No. of cases. 

(1) 

Tax. , 

(2) 

& other 
sources 

(3) 

sources. 

(4) 

divided 

family. 

(5) 

(«) 

(7) 

Incomes upto 
and inclusive 
of Rs. 7,500 1,27,881 

9,418,084 

34,316 

93,293 

61,004 

10,782 

2,262 

Incomes above 

Rs. 7,5001 20,331 

6,36,678,402 

13,728 

37,066 

24,168 

4,209 

4,l8> 

Total incomos 

assessed. . 1,48,212 

64,59,96,486 

48,013 

1,30,368 

76,172 

14,991 

6,397 




► 


Total 

( 8 ) 

3,19,637 

1,03,636 


4,23,173 


It will be noticed from the above figures that nearly frds of the number ‘ot 
assessees in a year are drawn from income groups below Rs. 'J,500 and only 
^rd. are drawn from .ibove that group except in certain cases. .\s the number 
of arrears is large, it is obvious that the arrears could not all have come from 
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the higher income groups. This the following figures of arrears as bn l-4.^8 
*wll demonstrate: — 


Category I. Cat. II. Cat. Ill Cat. IV Cat. V Total 

Arears of aBaeeemeat 44,575 65,092 l,06i71S 1,32,650 3,35,700 

TJio arrears in respect of salary assessments alone, in the Indian Union, as 
on let August 1948 are said to have been 91,636; and for refunds, there is,usually 
a carry over of something between 16,(XX) and 20.000 each year. As the lower 
income group cannot present much difficulty in assessment, the conclusion is 
inescapable that the work expected of Income-tax Officers is in excess of what 
they are able to do. This excess may be partly composed of, as we have been 
olieu informed, worn othei than purely assessment work, e.g., (a) represent 
ing the Department in appeals before the Appellate Assistant CismmisBione* 
(b) preparation of briefs and second appeals for the use of the Departmentat 
ilejnesentatives and (c) giving effect to reductions in appeal, elc. Some part 
of this excess is, we are informed, being remedied by reducing the number o^* 
returns and periodical reports expected of an Income-tax Officer or by trans¬ 
ferring this work to others. Even with relief from clerical work, we do not 
think the Income-ta.v Olficei will have time enough to deal satisfactriily with 
the amount of assessment work that is placed in his charge. Thus, if a Grade 
I Income -tax Officer is to do 185 assessments of Category I, it means that he 
hn§ to do almost one assessment every two days including holidays, and it is 
common knowledge that most assessees in Category 1 have extensive businesses 
and c, number of llruuches. It is, therefore, almost cruel to expect an 
Incoine-tnx Officer to cope single-handed (except for a clerk to do calculations) 
with 185 of such .issoiiSoK nts in a year or over three assessments per week. 
The assistance of a persojial clerk is not much of a help as intelligent correla¬ 
tion of accounts and slvdful extraction of real features by examination of 
occounts requires considerable time in cases of the kind he is ex]>ected to deal 
with. If the amount of work is reduced, the number of Incorae-taX Officers 
would have to be increased to a very great extent, which may not be possible, 
if the standard of recruitment is to be kept high. 


4j 2. I lie other alternative, it seems to us, is to reintroduce the system of 
Exuniliiers or somelhing like it. The Examiner’s cadre was discoiilinued on 
tlif* grounds, among others, (i) that it induced among the Income-tax Officers 
lethalgy, which made* them dependent on the Examiners or there was duplica¬ 
tion oi' work and (ii) that the Examiners, being low paid suherdinntes, were 
amenable to ^influences. On the other hand, it has been argued, particularly 
^ Bahadur V.achha, who has had a very long experience of the working 
of this system in Bombay, that by interposing two persons between the 
ossessee and his as.sessnunt, the chances of corruption were reduced and that 

specialisation in accounts made the scrutiny more accurate than now. We 

agree that there js not much advantage in having Examiners employed on 

Bm.nll cases; but :n big cases and complicated cases, the continuous strain that 

the examination of accounts involves on an Income-tax Officer, if he is him-^ 
self lo examine accounts in all aspects and to apply test checks, is so great 
that the strain might prevent his discovering the whole truth. A clerk, who 
only a mechanical assistant, can hardly remove the strain. A person like an j 
1 Aanimer of Accounts \rovld in such Cases be able to take part of the strain * 

should njt b'e allowed 

“ore than bring together the raw material, which the Income-tax Officer 

np°rrjsuggest that, in place of the Exami- 
ners of the old regime, u new type of Gazetted Officers to be styled as Assistant 
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Inc&me-tax Officers may be. appointed and the necessary amendmenti authoriB- 
ing such appointment be made in the Income-tax Act. As the class of officers 
will, in addition to their status, have a good career before them, they may be 
relied upon to possess both ability and integrity. In the past, an Income-tax 
<■ dicer was given so much assessment work (nearly 2,i»00 'assessment 
• ises in a year) that he had perforce to rely on the Examiner; but, if the dis¬ 
tribution is somewhat as low as at present, he should be able to devote more 
time tc the scrutiny of accounts; there will be no duplication as the new 
officers, we have suggested, will do only spade work; and there will be less 
chance of corruption, as they will be selected from a class not ve»'y different 
from the Income-tax Officers, and, secondly, their work will be checK'cd by the 
Income-tax Officers. In addition to this specially recruited class of Assistant 
Jnoorne-tax Officers, there should be available others for examination of 
accounts even under the present system, viz., the probationary Income-tax 
Officers, during their period of training and Leave Reserve of Olncera, which 
even on the 10 per cent, basis should be a fairly good number. 

413. These and other proposals, which we have made, may no doubt in¬ 
crease the cost of collection. The consideration of economy by all canons of 
good govenunent is overridden by the needs of efficiency and of eliminating 
the evader. In the words of Schultz “American Public Finance", 3rd Edition, 
page 314: 

“A low ratio of costs does not necessarily indicate an efficient tax admlnis- 
tratiuii. A tax office that makes no attempt to discover avoidani*e or check 
evasion, that Contents itself with accepting such revenue as is voluntarily paid 
in, \v:ll of course show a low ratio of costs to revenue. Another office that 
genuinely .‘•eeks to collect the full amount of taxes payable under the law, 
that seriously audits returns and makes sample checks, that provides review 
machinery necessitated l y its more intensive improvement of the law, wilt 
colle. t much more revenue, but it will have a higher ratio of administrative 
costs. Low tax costs resulting from administrative indifference ore as much 
an indication of injur;/ to the taxmaying public as high costs resulting from 
inefficiency.” 

According to Schultz, the administrative and field personnel of the Bureau 
of Internal Revenue in the U.S.A. in June 1920 was 20,159, which included 
also the personnel for Customs, Excise. Corporation Tax and Personal Income- 
tax personnel. The riimber is much larger now. In the U K., wc wer& 
informed, the number of luspectors of Taxes before the war was in the neigh¬ 
bourhood of 1700. The number of Income-tax Officers in the Indian Union is . 
(29. Even after i^’nkiug full allowance for the larger tax^evenuc in the 
oijer countries, we think there is a need for increase of Income-tax adminis¬ 
trative . personnel in this country. An expensive machinery that plugs all 
loopholes IB preferable to another which costs less but does not .t.top the leak- 

414. As regards the proposals for recruitment, it may be said that the- 
larger the number of recruits required, th« lower will the'Department have to 
descend the steps in the ladder of ability, to recruit its quota of officers and 
this deterioration in the quality of its recruits might perpetuate the evil of 
inefficiency. Measures may be taken to reduce the load of annual work expect¬ 
ed of the personnel of the Department, that is, firstly, by reducing the extra 
work viz., interviews, etc. and, secondly, by reducing the number of files on 
whicli intensive vt*brk is4o be done in every financial year. Tlte present 
Form of Return, although comprehensive in most respects, might, we think, 
b? improved to incorporate «uch further information as will help the officer to 
arrive at the assessable income without interview ^t least for certain categories 
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of income. For instmoe:« 

(a) the tfddresB of the assessee should be both residential and official, the 
former for ^el•ifioation from the survey records, 

(h) for purely salaried persons, information may be required in the Beturns 
of (i) the name or names of the employer or employees as in certain industries, 
owned by a group of induftrialists, an employee is paid from more than one 
business, (ii) the amount of salary to the employee due from each such 
employer and (iii) the tax deducted, 

' (c) from owners of Government Securities, who claim refund of tax, (i) 
description of securities, (ii) face value of securities, (iii) income received, 
(iv) tax deducted, fv) where tax is not deducted or is deducted at lower than 
the maximum rate, the description of the authority under which this is done, 
(\i> the interest paid on loan, the amount of the loan and the ra+e of the 
interest, 

(d) In the case of professions: 

StAtement of Accounts showing Expenses (with descriptive Net income, 

gross receipts. details). 

(e) In the case of Business, in addition to information already furnished, 
the foJlowing:— 


A copy of the Trading Account with 
details as regards sales and pur¬ 
chases of pach commodity dealt with 
both in money value and in quan¬ 
tities. 


Name or Names of Banks in A list of books of 
which the assessee has current accounts maintain- 
and fixed deposit accounts ed. 
with the name in which the 
account is maintained and 
the address. 


(f) In the case of other sources, details of dividends, details showing the 
names and addresses of persons from whom royalty, ground rent i.nd other 
similar receipts are received. 

(g) To save the time of the Income-tax Officer in hunting out facts from the 
records, the assessment records should be so arranged and made up as to 
include an index of all the peculiarities about the asses.see’s assessments in past 
years as well as the information collected for the year under assessment. This 

be done by the clerical assistant or by the Inspector. 

(h) Instead of trying to do every one of the cases, very minutely each year, 
*he cases may be further arranged into two or three groups according to con¬ 
venience and only one of these groups should be taken up for detailed scrutiny 
and examination each year. The other should be taken in the subsequent 
year, or years, so as to cover the whole field in two or three years. With the 
recent amendment of Section 34 of the Act, this procedure is not likely to pre¬ 
sent difficulties in covering up escaped income from groups set apart for later 
scrutiny; while ^he staggering method will increase the capacity of each Income- 
tax Officer and will thereby reduce the net number of officers required, for the 
total work. Such methods are not unknown in other countries. According to 
Schultz, only about 7 per cent, of the millions of the personal tax returns 
submitted to the Internal Eevenue Bureau in U. S. A, are carefully e-vammed 
by the Federal Income-tax Branch in U. S. A. every year. The rest are 
accepted after a general scrutiny and are left over for a sample check. 

415. With such arrangement of work and of the materials in the Beturns and 
the records before him, the Incotne-tax Officer should be able to dispense with**a 
large cumber of interviews, which take up so much of his time and the time of 
the public at present. It would reduce his labours further, if he were to insist 
on every accountant, who files his power of attorney for an assessee 
putting in his duly certified copy of statbment ^of accounts for 
income-tax and if the public and the accountants could be ma le to feel that 
in the matter of convenience and interviews, such* accountants as prepare their 
statements of accounts accurately receive greater consideration from the 
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Jncome-tax Officer thua others. In this way, a general improvement will 
result in the quality of such statements, which will further save the Income- 
tax Officer’s time and labour in examining accounts. If Accountants are taken 
into confidence and assessments are agreed to with them, more particularly for 
the years in which the scrutiny of the accounts is superficial under the staggering 
system, the occasions to reopen such cases under section 34 will also be fewer. 

416. It has been suggested to us by some that Income-tax Officers should be 
instructed to take up large income cases in hand first. What was probably 
meant to be implied in this suggestion was" that, owing to the imposition of the 
disposal diary, Income-tax Officers are inclined to fill up the prescribed outturn 
by small cases and postpone completing big ones, with the consequence that 
when the year nears its end, all the big cases are hurried through for revenue. 
The Departmental Officers have, however, another story to tell. It has’been 
complained by them that big assessees are generally the worst offenders against 
regularity in filing their Returns of Income. Usually, they have to he coaxed 
into putting in their accounts. Whatever be the truth, we thing that he 
Income-tax Officer, as soon as the statutory period for receiving Returns of 
Income is over, should make out a programme of work for the whole year. In 
this he should space out all the big cases evenly tl^oughout the year and 
follow the programme rigidly. If an assessee scheduled for the early part 
fails to res])ond, lie should be dealt with as a defaulter unless he shovvs good cause. 
In order that no favouritism should be ascribed to him, the Tnoome-tax Officer 
may change the order of priority from year to year. We are confident that if 
the Income-tax Officer shows by firmness and tact ihat, while he is willing to 
meet all reasonable requests, he is not prejiared to grant unjustified postpone¬ 
ments, the resjionso to regularity will be better and the uneven pressure of work 
will be greatly reduced. 

417. One of the items on the time*table of an Tneorne-tax Officer in the 
present set up is what are known ss "Trial Cases". These are cases on the 
bordgr-line where assessibility is uncertain and has to be.testt'd either from 
accounts if maintained or from further inquiries. If an Income-tax Officer 
in charge of an assessment circle is also to do these ‘trial cases’ as he does at 
present, he will not be able to pay full attention to other important duties, as 
the procedural work involved in trial cases is only slightly less, if at all, than 
in regular assessment cases. In rfiost trial cases, accounts are either incom¬ 
plete or inad"quate and the assessee is not accustomed to requirements under 
the Income-tax Act. The labour in arriving at the quantum for assessment is, 
therefore, greater generally and, in some’^-^ases. it has to be further supple¬ 
mented by inquiries by the Inspector. It would, we think, conduce to s^ed, 
if these cases are dealt with in the first instance by the surveying staff itself, 
by whom the names are suggested and that staff might pass on their conclusions 
to the regular Income-tax Officer of the area for action, if convinced that, on 
facts recorded, an assessment can be sustniped. This will reduce the Income- 
tax Officer’s work. The surveying staff must, to be able to take on this work, 
include one or two Income-tax Officers, who will also supervise the work of the 
Inspectors under them. The class of Assistant Income-tax Officers whom we 
have suggested may also be utilised in this connection. Where after interviews 
and inquiry, a trial case is found not to have an Assessable income, the record 
of the investigation should not be destroved, but should be indexed and filed, 
for further reference, and a note should be made in the Survey Register ■ f 
the proceedings taken. Such records will, wp believe, save much of the time 
which Inspectors now devote year after year to the investigation of Intimation 
Slips. 

418. Mr. P. C. Malhotra of the Income-tax Appellate Tribunal would exteiul 
such a system with some variations to regular assessment cases also. ETe 
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suggests that the Surveying Officer should issue regular notices under Section 
22(2), collect, the Beturns, make inquiries and put up a report of assessable 
income to the assessing Officer. The latter will then have the two sides before 
him, that of the Surveyor and of the assessee and, as he is not a party in the 
collection of either material, he will be able to bring an unbiased mind on the 
assessment. Mr. Malhotra further suggests that the Surveying Officer as welt 
as the assessee should have the right of appeal against the assessment made 
by the assessing Officer. This suggestion has certainly the merit claimed for it, 
of reducing favouritism, by proving a double check on fhe collection of 
materials on record and of ensuring a fairer approach to the assessee’s point 
of view than obtains at present. On the other hand, the method differs only 
a little from the former system of employing Examiners, which we have dis¬ 
cussed elsewhere. If both the Surveying Officer and the assessing Officer are < 
to deal with the same cases, there will be duplication of work in all these cases. 
We have found that nearly 60 per cent of the assessment cases before Income- 
tax Officers are cases of small incomes. To provide two Officers on such cases 
would be uneconomical and the advantage secured may not be commensurate 
with the double labour and time.that the system involves. In the present con¬ 
ditions, when the recruitment machinery is unable tr) provide even the normal 
strength of staff required to clear up the load of arrears, when recruitment of 
the right type is still difficult, when speed is the first consideration, and eco¬ 
nomy the second, the proposal docs not appear to be expedient. 

419. Inspectors and Suivery work. —As the Royal Commission on the Income- 
tax, 1920, pointed out, the problem of evasion is “Inseparable from a system 
under which the primary basis for the assessment of profits is the tax-payer’s 
own return” (paragraph 029), “Although a tax-payer is obliged by law to 
make a return of his income, in many cases that return is, in the nature of 

things, capable of only a partial or imperfect check, and when this is know'n 

to or suspected by the tax-paver he is rempted to sjxiculate on the chance of 

escaping detection if the return is inaccurate. He may not always be guilty 

of fraud; he may be culpably careless; he may decide every doubtful point in 
his own favour by deliberately refraining from inquiry; he may cultivate a 
profitable ignorance or a negligence that is not free from gnilc” (paragraph 625). 
Inspection of the books of accounts is the principal method of checking the 
correctness of the Return made by an assessee; such inspection, however, can¬ 
not disclose, in the- nature of things, incomes, which, through either careless¬ 
ness or bv design, are withheld from the books. It is necessary, therefore, to 
evolve a machinery that will assist the Tneojne-tax Officer in arriving at a quick 
decision on the reliability of the accounts placed before him. Tow.ards this end, 
the Income-tax Department has always sought to collect materials from outside 
sources to check statements nnide by pssossees. Tiliis collection of materials 
or information was previouslv ijnade through Inspectors. It was the duty of 
the Inspectors to collect specific information about indhudunl nssessees in order 
to cheek the statements made by them, to rr'port on new assessees, to survey 
the localities and put up estimates of incomes of the people in those localities 
for the information of Income-tax Officers, and conduct such other inquiries 
as they might be directed to m.ake by the Income-tax Officers under whom 
they worked. The Inspectors used sometimes, especially in Circles to which 
Examiners were not appointed, also to assist the Income-tax Officers in the 
examination of account books produced hv assessees. Tf time permitted, the 
Inspectors used to collect general information of assessment value from Public 
and Oovernment records. The following extract from the administration Report 
of the Central Board of Revenue for 1931—32 gives an idea of what was aimed 
at:—■_ 

“Lists are prepared at the beginning of the year from the registers kept 
at the Railway stations containing the names of the consignors and 
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consignees of merchandise. Extracts are taken from the books of 
wholesale dealers when examining their accounts. The registers of 
Kegistration Offices, Municipalities, District Boards and Civil Courts 
are also examined and details of decrees raid of mortgage trans¬ 
actions are noted. The High Court Cause Lists and the accounts 
of all zamindars engaged in litigation are consulted for information 
as to the engagements of lawyers. All Government Departments 
and Local Bodies regularly supply lists of payments mtule to con¬ 
tractors and these are communicated to the Income-tax Officers 
concerned for use in checking accounts. Lists of contractors 
receiving payments from companies and mercantile firms are also 
prepared and passed on to the Income-tax Officers concerned. 
Lists of Barristers and Advocates prepared by the Bar Council 
are <-upplied and the lists of medical practitioners are obtained 
from the Secretary of the Medical Registration Board. A list of the 
motor owners is also obtained from the Police Department. 
Stamp Vendors’ registers ax^ also examined for deeeds executed 
by money-lenders” 

Not all the items mentioned in this enumeration were actually attemj)ted 
in all the Provinces, at any time, and, when the World War broke out, even 
the pretence of rinaking inquiry on the scale proposed was given up. The better 
class of Inspectors were promoted as Income-tax Officers and those who were 
left and the new recruits had their hands full with “Intimation Slips”, with 
the result that other inquiries were held in abeyance by the pressure of events 
420. In the present organisation. Inspectors are divided into two groups: 
one group consists of men who are attached to Income-tax Offices, where they 
are entrusted with the duty of making specific inquiries about individual asses- 
sees, and also of making a survey of localities. The other group foims part 
of an Investigation Branch, which works under the superwsion of an Inspecting 
Assistant Commissioner and is controlled by the Commissioner of Incorne-lax. 
The strength of the Inspectorial staff attached to an Income-tax Office is fixed on 
an ad hoc basis, and generally does not exceed l/3rd of the total strength of 
\.Income-tax Officers," both permanent and temporary (additional) employed in 
■ other tihan purely salary and refund circles, for which no Inspectors are 
sanctioned. As the spearhead for local investigations, the Inspector attached 
"to,an Income-tax Office has to know all the principal business details for his 
area; he has to know not only his assessees but also others, who are not borne 
•on the assessment list and he has to keep himself informed also of the social 
and other activities of the assessees as a check on their ability to spend on 
•those activities; and all this he has to achieve without being conspicuous or 
in<juisitivfe enough to attract attention. “Intimation Slips” which take up 
most of the time of the local Inspectors at present, will be less of a problem that, 
‘they are at present if the Inspector knows his charge thoroughly; other inquiries 
into incomes and activities of persons within the area will not also take much 
time, if the Inspector has with him a detailed list of persons who own big 
properties, who conduct business or have other taxable income. This infor¬ 
mation is collected through what is departmentally known as “Survey”. 

421. Survey work used to be given priority in an Inspector^ programme of 
work in the past and in Bombay and Calcutta a Superintendent of Survey 
with gazetted rank was specially appointed to supervise and to conduct surveys 
of business and residential localities in the City. In course of time, this part of 
the Inspector’s duties appears to have been neglected, which, we think, was 
unfortunate. If a proper survey had been taken in hand during the period of 
the war of all localities at least in the principal towns and survey sheets had 
• been prepared showing for each house, the names of the owner and of the 
tenants, a lot of evasion practised through disguised names, spurious addresses 



and camouflaged buBinesses, would have been prevented, as Income-tax Officers 
would have been able to probe the disguises even while they were being paraded. 
Evasion by new assessees would have become more difficult and evoidance ot 
tax by migration would have been discovered in time to prevent it. We were 
told by one Inspecting Assistant Commissioner in Bombay City that when in 
1943-44 an intensive survey was made of even one locality, namely, 'A’ Ward, 
as many as 2,500 new' assessees were discovered and the total -revenue in one 
/year from these assessees exceeded-Ks. 5 lakhs. We, therefore, think that 
survey work should be given first place in the programme of Inspectors and 
to expedite the completion of surveys in the principal towns and cities, Govern¬ 
ment should increase the staff givoji to the Income-tax Officers for survey and 
inquiries. The sanctioned strength of Inspectors which according to our in¬ 
formation was 230 on 1st June 1948 for the whole of India as against the 
sanctioned strength of Income-tax Officers of all grades of 729, is patently in¬ 
sufficient for a full survey, but may not be insufficient to maintain up-to-date the 
survey records once made up. For the initial survey a larger staff would be 
necessary, which will be reinforced by the probationary officers under training. 
It will, we think, repay its cost and labour by the reduction in the number 
of inquiries and consequent savings on Inspectors on that job, by bringing 
under tax the assessees who have been escaping so far, by enabling the Depart¬ 
ment to know its real strength and .its potentiality and, from such knowledge, 
to avoid waste of man-power. 

422. Inquiries made for the purpose of checking returned incomes, or state¬ 
ments made, or accounts produced, by assessees, ere, by the nature of things, 
made for years to which the assessments relate. Therefore, in a good many 
cases, they are made many years after the events took place. Often, there¬ 
fore, such retrospective inquiries have proved unconvincing or have reached 
results too late to be useful in assessments. If the InspecWial staff, whether 
attached to Income-tax Offices or to the Investigation Branch could collect and 
record information concurrently with the events, the collection will be more 
accurate, fuller and more fruitful of results. We would, therefore, suggest that 
Inspectors should, in the course of their duties, be authorised and instructed 
to collect and tabulate current information relative to or likely to be useful 
for a^ssessment purposes, from newspapers, from business deals, from court 
proceedings, even from gossip, without waiting till the commencement of the 
assessment fqr which such information may have to be used. 

. 423. Investigation Branch. —Inspectors attached to the Investigation Branch 
have also a large and extensive sphere to cover. This branch, under the present 
name dates from 1946. It is placed under the control of the Commissioner in 
each Province. Allied to the Investigation Branch is the Collation Branch, which 
is under the direct charge of the Director of Inspection. It receives from various 
offices and Departments, intimates of payments, which it collects and distributes 
among 'assessing officers. The office of the Collation Branch is at Locksley 
Hall, Madras. The present sanctioned strength of the Investigation staff is: 


Income-tax Officers, 

Inspectors . 

U.D. Clerks 
L.D. Clerks 


Actually employed 
Sanctioned strength 


Grade II Grade III| 
Offloers Officers. 

. 7 4 

67 37 

22 35 

70 26 


The sanctioned staff for the Collation Branch at Madras is 68, but the number 
actually working at present under the control of the Assistant Director oi 
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Inspection is: — 

19 Clerks fdr Ledgering. 

3 on Beceipts Section. 

4 on Indexing. 

3 acknowledgement ■ slips 

2 establishments. 

2 on 19A Statements. 

33 Total, 

424. The province of the Investigation Branch is not only to collect informa¬ 
tion against evaders wherever possible but more especially to collect and collate 
that kind of information which will make people desist from making attempts 
at evasion. With this end in view, the Branch has to spread its net wide and 
to try to bring within it all that is floating about, although all of it may not 
prove of value. Provided, the information lias assessment value, the Investi¬ 
gation ' Branch has to collect it, whatever be the sources that yield it. The 
information has then to be sorted out, sifted, tabulated and then distributed tO' 
proper quarters. Mr. Sundaram, who has made some helpful oontributious on 
this subject, suggests that the information to be collected by the Investigation 
Branches of the Income-tax Department, should be recorded at three levels, 
namely, (a) the assessment files in the Income-tax Office, (b) in the Commis¬ 
sioner’s office where a Special Bureau should be opened for this purpose and 
(c) in the office of the Central Board of Revenue where also a Special Bureau 
should be opened. For the purpose of this classification, he would lay- down 
the following limits of income: — 

'Bs. 5,000 to Rs. 50,000 in the case of the Commissioner’s Bureau and above 
that limit in the Special Intelligence Bureau with the Central Board of 
Revenue. Many others, while in general agreement with the proposal to 
establish an Investigation Branch, doubt its utility so long as the Department 
is unable to ensure a proper use of the information collected by the Branch. 
One of the replies mentioned specially the Returns under Section 19A and 
Section 20A and stated that the valuable information already .available through 
these Returns is not being utilised by the Department properly. Much of this 
criticism is, no doubt, substantially correct. It is on the other hand equally 
true that recent events have so conspired that the Department has not had 
sufficient time nor the strength to give the Investigation Branch a fair trial. 
The Commissioners, overwhelmed as they are with heavy arrears in assessment^ 
and with a paucity of staff to attend to them, have neither 
the time nor the means to build up a Branch, which can 
show results only in the future. ■ Perhaps also the Department 
having found the problem of investigation on the scale contemplated, vaster 
than anticipated, got frightened by the financial implications. We think, 
however, ther@ is considerable potentiality of revenue in the collection of 
commercial and business information, interpretation of it in terms of assess- - 
ments and distribution of it to proper quarters, and that if the two Branches 
of Investigation and Collation are properly worked, they will, by detecting 
actual omissions and frauds, as well as by preventing many more, benefit the 
revenue many times over the expenditure incurred. Prices change; specula¬ 
tions- alter the fortunes of persons; properties change hands or are newly 
constructed; new capital is raised and new industries are started; contracts are 
entered into over the length and breadth of the land. All this information 
must be collected and collated, to check up the Returns which may be sub¬ 
mitted and to bring to book those who may not submit to their proper liability 
under the Income-tax Act. 
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425. With Mr. Sundaram, we believe, that the Investigation machinery 
should work at pifovincial as well as central level. As at present, the provin¬ 
cial machinery should continue to work under^the control of the Commissioner 
and the central machinery should be directed and controlled by the Director of 
Inspection, by whatever name he may be called. In England, the Investiga¬ 
tion or Inquiry Branch is centrally administered. It works constantly, collect¬ 
ing, sifting, testing the information received and were informed that 
evasions that have been discovered through its efforts in the 'U.K. have 
contributed no inconsiderable amounts to the Exchequer. The Commissioner’s 
jstablishment should be able to collect information under the following 
heads:— 

(i) Information from returns under Sections 19A and 20A; 

(ii) Information regarding sales, purchases and mortgages from the 

offices of Sub-Eegistrars and Registrars; 

(iii) Decrees for debts, etc. from civil courts; 

(iv) Holders of shares from the registers of the Registrars of Companies; 

(v) Lists of names of stock brokers, cotton brokers, bullion brokers 

and commodity brokers and their sub-brokers, from their associa¬ 
tion records; 

(vi) Changes in ownership of houses and lands from Municipal records; 

(vii) Contract payments by Railways, Public Works and Provincial 

Supply Department; - 

(viii) Important details of imports and exports from Customs Houses and 

Port Trusts; 

(ix) Movement of goods through Railway records, municipal octroi and 

terminal posts; 

(x) Description of new businesses from provincial "sales tax records and 

the extent of the old and new businesses; 

(xi) Lists of Directors and shareholders in Companies from the records 

of the Registrars of Companies; 

(xii) Disposals of surplus goods and big sales through auctioneers; 

(xiii) Lists "of import an<l export licences from licensing authorities; 

t (xiv) Lists of big payments by book makers on the racecourse; 

(xv) Details about prosecutions by anti-corruption Department and by 

• Provincial authorities for breaches of control regulations; 

(xvi) Large payments by stock brokers; 

(xvii) Large amounts of over Rs. 26,000 each of purchases of bullion and 

of jewellery and other expensive and luxury articles; and 

(xix) Membership of expensive clubs. 

Such of this material as is not of purely local interest should be sent by 
he Connnissioner to the Director of Inspection for being collated and distribut¬ 
’d by his organisation. The central machinery will collect similar information 
or the central and headquarters establishments of the Departments mentioned 
previously and from the Defence Department, from the External Affairs Depart¬ 
ment, Department of Works, Mines and Power, Controller of Capital Issues, 
Controllers of Imports and Exports, etc. It should collect information about 
price changes in different principal commodities, about control regulations, 
details of licences issued. Disposals Department sales, etc. From this mate’- 
rial and that received from the Provincial Commissioners, the office of the 
Director should circulate summaries and statements which can be used for the 
purpose of and in the course of, assessments. The Income-tax Offiaer, on 
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rdeeipt of this mformation, from the Provincial and Central Investigatioo 
Branches, should have it recorded serially in the proper assessment records 
and an index should be prominently placed in that record of all the intimations 
received for each assessment year, which index should be checked and initialled 
by the Superintendent. The present method of filing intimation slips leaves 
a great deal to the honesty and industry of the clerk for bringing the intima¬ 
tions on record. An index card when checked and compared with the Receipt 
Register should afford some check on oversight or deliberate suppression. 
Such checks should be enforced in all offices through the Superintendents, and, 
if Inspecting Assistant Commibsioners also make it a part of their duty perio¬ 
dically to inspect the index cards, the practical usefulness of investigation will, 
we think, be greatly enhanced. With the expansion of the machinery of 
^investigation, that for Collation must also expand, if the collected material is 
reach proper quarters in digestible form. The Collation Branch should be 
' er strengthened by a machinery to keep a track of its intimations until 
satisfactory proof is obtained by it that the intimations and statements for¬ 
warded by it have been properly considered and utilised by the officers to 
whom they were sent. 

426 . To enable the Inspectors to discharge the difficult duties, which we 
have recommended, effectively and with as little conflict as possible with the 
public, they and other subordinate officers, e.g.. Assistant Income-tax Officers, 
etc., will have to be given: — 

(i) a recognition under the Income-tax Act, and 

(ii) certain powers. 

The former can be achieved by adding in sub-section (3) of section 5, the 
following words after ‘thinks fit’, “and such subordinate staff as may be deemed 
necessary to assist the Income-tax authorities in the performance of their 
duties”. The powers to be given will depend on the nature of their duties and 
will be restricted to statutory authority to take statements, etc. 

427 . It may seem that the steps above recommended cover such a vast 
field that it will be impracticable to give effect to them. We, however, feel 
that the difficulty is not so great as may appear at the first blush. In princi¬ 
ple, the proposals are merely an extension of the methods of the present 
administration and once the system and the required machinery are brought' 
into operation, the further task of merely keeping them upto date will be 
relatively light. 

428 . Bailiffs. —Khan Bahadur Vachha has brought it to our notice that 
under the recent orders of Government the cadre of Bailiffs has been abolished 
and simultaneously the arrears of tax collections have gone on increasing. We 
have not had time to obtain figures to see what extent the abolition of the 

( cadre of Bailiffs has contributed to the accumulation of arrears of revenue. 
We, however, agree that it would conduce to quickef collections * if appropriate 
and adequate machinery for the purpose is maintained. 

429 . ICnistcriSd Staff.—The Ministerial staff in the Income-tax Department 
has difficult and complicated duties to perform. The notices, although most 
of them are printed, have to be correctly issued and have to be carefully 
woi^ed by omitting unnecessary words, as a wrong word can change the Avhole 
aspect of an assessment. The calculations of tax and of refund are long and 
are often involved. They have to be accurately and quickly made, mostly 
without the help of Adding Machines and other similar aids, which commercial 
establishments maintain for their smaller staff. Many of the replies received 
have, therefore, suggested ^at greater care should be taken in the xecruit- 
^nt and training of the ministerial staff of the Department. The Bengal 
C»amber of Commerce-have as usual expressed strong views on this point.. 
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Thev say iii iheir reply that “there is as much need lor increasing the number 
of the clerical staff and for greater call for improvement in the type and quali¬ 
fications of such staff. Experience in Calcutta—and it is not thought that this 
is an exception—demonstrates forcibly that the level of clerical staff is'extreme¬ 
ly poor for which there can exist no reason other than faulty selection and 
want of training and adequate supervision, defects, which,, in these grades, 
should be capable of ready solution.” An untrained and inefficient clerk is, 
they urge, a greater danger to revenue in this Department than in any other. 
To the extent that he is an efficient and willing worker, a clerk will relieve the 
Income-tax Officer of a part of his responsibility and contribute to the speed 
of assessment. Tt is an instructive commentary on the scales of pay offered 
to the clerks, their prospects and the nature of their duties, that very few 
gradiates are willing to take service in this Department. It is, therefore^ 
necessary, we think, to liberalise the conditions of work by planning it properly 
so as not to put too much strain on the Clerks, and to train the staff in theig[ 
duticb so as to make it easier for them to get usei to their peculiarities. We 
understand that in some Provinces, examinations were held and some training 
was given to new recruits. The system should be extended and made a 
regular feature throughout the Department, if it is not so already. It is a' 
regular feature in the Departments in the U.K. and elsewhere. 


Equipment 


430. Among the many handicaps under which an Income-tax Officer has to 
work and which hamper the progress and even the quality of bis work, is the 
paucity of equipment. Tt does not appear to have been sufficiently recognised 
that even as ii currency note cannot be printed without paper, an Income-tax 
Demand cannot be made without paper. An Income-tax Officer has to write 
to assessees an.i reply to a number of letters from them each day and through¬ 
out the year; hf* has to write out voluminous notes about the examination of 
the accounts of assessees as also assessment orders; he has to supply copies 
of such orders foi various purposes; he has to send reports and returns to 
appellate and administrative superiors for statistical purposes. With the in¬ 
crease* in the number of assessees, this work is daily increasing; and yet an 
Income-tax Officer’s office is placed, for the grant of stationery, on practically 
the same level as other Departments of the Government of India, with a quota 
of lis. 10 per year per clerk. We have already noticed that in 1989 the clock 
of assessment work was set back by about six months owing to the inability 
of Government to supply the forms of Eeturns of Income in time. Even as 
late as 1948, things were no bettor. In one Province at least the same defi¬ 
ciency with 8 similar consequence seems to have been experienced this year- 
In most Provinces, Befunds were delayed because Befund Order Books were 
not available. The work of the Authorised Officials of the Commission suffered 
similarly until recently for want of paper as the Commissioners in the Provinces 
had run out jf their stock. We think it is false economy to stint the supply 
of paper to the Income-tax Department. Besides being adequate, the supply 
of paper to tiie Income-tax Department should be of more durable quality.^ 
• As arsessinem records in Income-tax offices are to be retained in some instances'^ 
for twenty years and in others for even longer periods, and as they are being 
('onstantly handled in the Income-tax offices, in the Appellate offices and in the 
Tribunal’s offices, besides being sent often by post to the Central Govern-® 
ment, the paper to be used for assessment oilers, etc., must be both white 
and durable. 

431. One of the severest but most useful critics of the equipment and 
management of affairs in an Income-tax office is the Bengal Chamber of 
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CJoir.merce, wUo say:— 

•‘Even in the most essential but elementary office 

typowriteie, etc., the Department is woefully* deficient. Certainly 
me/’hanical aids and devices in a section where it is most needed 
ure conspicuously absent and Comptometers Md other modem 
rneohines. as an aid in rapid statistical calculations, do not seem 
yet to be realised as a need in the Department. The hours wasted 
in original calculations and their checking must be colossal, 
(hlice furniture as well as placement and location of the otnces 
arc in many instances entirely inadequate." 


From what we have seen during our visits to the different centres in India, 
this criticism of the Bengal Chamber of Commerce does not appear to us t® 
foe exaggerated. Income-tax offices all over the country are mostly ill-equipped 
and over-crowded The officer usually works in a small cubicle with an area 
just large enough for a chair for the Income-tax Officer himself and a couple 
of more chairs fo? the assessees with one small table in between; where the 
rooms are larger the number of officers accommodated is also correspondingly 
greater. For library all that an Income-tax Officer gets is the Income-tax 
Manual, a set of lucome-tax Eeports, which also in most oases is shared 
betM'een a number of officers, etc In matters of stationery, he is probably 
worse off, considering his requirements, than most Departments of Oovern- 
ineiil. In respeet of other requirements like-typew riters, almirahs for arrang¬ 
ing files, the story is equally sad. We found in each office stacks of assessment 
files s])read o'Jt over the floor for lack of almirahs to place them in. It must 
he a matter of chance that assessment orders and acknowledgment slips do 
not get separat«^d from their respective files and do not cause an embarrass- 
menc to Income-tax Officers by their absence from the proper places. There 
are other niuLtcr.s such as the lack of a stenographer, difficulties created by 
transfers, insufficiency of allowances for travelling and transport, which have 
been mentioned to ns as contributing to discomfort and inconvenience of 
fuceme-tax Office.ro. 


-1d2. We have no reason to think that the unsatisfactory state of affairs 
with regard to either accommodation or equipment is due to deliberate action 
or want of action by Government. Eesidential and office accommodation at 
well as furniture seem to be equally a problem to the Income-tax administra¬ 
tion in the United .Kingdom to judge from certain reports that wo noticed 
locently. In the United Kingdom, the problem seems to be handled with a 
sympathy and understanding, which has evoked helpful co-operaticn from the 
Service. Thus, transfers ore avoided there as far as possible if rcBidential* 
accommodation for the person to he transferred is likely to be difficult. If the 
crievances of officers are treated here also with similar sympathy and under¬ 
standing, and the officers arc made to feel that their difficulties are being ap¬ 
preciated and looked into, we feel sure that the officers will accept their un- 
avoidable discomfort with cheerfulness bom of hope and that with mutual 
co-operation the period of adjustment’ can be made less difficult than it is 
■otherwise likely to ')f>. As soon as circumstances permit, we snggost that each 
Tneorne-tax Officer shoul l be given an independent room for office work of 
sufficient size, and fh.it etch Income-tax Officer should have als.i welJ-equip- 
ped waiting room for assessees. This matter of convenience of assessees who 
have to attend Income-tax offices and wait there some time has longl been 
complained about, but with little effect. Among other conveniences, wh'ch 
are now scarce but are necessary, we should mention telephones of which each 
..^ome-tax Office shouH have at least two, one for the perS'?pnl use of the 
officer and one for his office. This will be a great convenience to assessees 
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488. With regs.vd, howiaver, to the equipment proper and the help of steno* 
graphers, it is a i. .itter that cannot be solved b> sympathy and patience alone. 
As assessment oi .ijrs cannot be got written by these virtues, the need for a 
stenographer mut. be met by giving a stenographer. Between, on the one 
hand. Appellate Officers. Inspecting Officers and assessees who want a de¬ 
tailed assessment order and, on the other hand. Commissioners and the 
Director of Inspection who wish oases to be disposed of in sufficient number, 
the Jncome-tux Officer is in a difficult position. His life will be mucli easier 
and Lis orders much in ire readable and informative if each Income tax Offi¬ 
cer is given a stenograpiier to assist him and is not obliged to stiure a steno¬ 
grapher with another or other officers. Whether an assessment case is a big 
one cr a small one, the necessity of dictating an order to ensure speed in dis¬ 
posal is the same. • In the allocation of work, numbers make up for the diffi¬ 
culty or depth in the outturn expected' of each income-tax Officer. We see, there¬ 
fore. nc sufficient justihcat'on for making a distinction in the intUter of steno¬ 
graphers. If they are hlf javailable for the pay offered, it 'S better that tfio 
pay should be increased than that ^e Income-tax Officer should be denied 
tli» convenience. ' 

4S4. Allied to the question of stenographer is that of typewriters, aAdtwg i 
machines and other mechanical aids, which relieve manual work, while aU» 
^ding to accuracy and speed. The sooner the present scarcity of typewriters 
is removed, the better for the work of the Department, and if at least some o£ 
tile principal officers can be supplied with other mechanical aids, considerable 
saving is likely to be effected in time and labour. Adding machines, account- ‘ 
ing machines, addressing machines and Comptometers, particularly in heavy 
Circles, in Salary Circles and in Refund Circles, as also at the Head Office, 
will speed up work and assuage some of the public discontent; nor should 
furniture be allowed to lag behind. 


435. In the maiter of books, the Income-tax Officer at present is practically 
thrown upon the mercy of others. He is expected to meet lawyers on tbe^ 
own ground and arocountants on their ground; and yet, to consult any book on 
law or on accounts, he. has either to purchase a book or to borrow it from the 
same person with whom he has to argue. The former is beyond his purse and 
the latter is an unsatisfactory solution. Qovernment should place at least us 
each multiple Income-tax office a small nucleus of a library consisting of a 
few standard books on Income-tax Law and a few on different methods of 
IsKJOounting and, should circulate among Income-tax Officers one or two of such 
mreign periodicals on Income-tax Law and Procedure as are likely to assist 
them in their work and keep their knowledge of the subject up to date. 


486. With regard to location of Income-tax offices, it has been suggested 
hi some quarters that Income-tax offices might be distributed over different 
business localities for the convenience of the local assessees. On the other hand, 
it has been pointed out to us that such a distribution would make supervision 
difficult, and, even from the point of view of assessees, who are represented' 
by accountants, auditors and lawyers, if all the offices are situated in one place, 
greater speed is possible than otherwise. We think, therefore, particularly as 
the question of accommodation is very difficult these days, that the present 
system of locating Income-tax offices as near as possible to one another, if no# 
in the same place, need not be disturbed for the present. 


487. In the matter of service convenience and facilities, we would reoon- 
naend fliat, as Income-tax Officers have to move about in their jurisdictionB for 
various reasons they should, as far as possible, be encouraged to maintain a 



<K)nvejanoe and, with this end in view, they should be granted oonveyanoe 
Aiiowanoes and other facilities in the matter of travelling allowanoes. These 
Stalls, though small in themselves, have a cumulative value for the efficiency 
•f Income-tax Officers and, by achieving greater facility and speed of work, 
reduce public discontent, which is one of the main breeding grounds for tax 
evasion. / 

Belatioos between the Department and the Public. 

438. “To tax and to please, no more than to love and to be wise, is not 
given to man”, so said Burke in 1774. The couple of centuries that have 
passed since then have only confirmed the truth of his words. In paragraph 
329 of their Eeport, the Eoyal Commission on the Income-tax, in 1920, state;, 
“Even good administration cannot prevent taxation from being to some extent 
unpopular with those who contribute-to it, because taxatiwi deprives the 
citizen of a portion of his means* and devotes it to objects with which be may 
have little acquaintance and less sympathy, ..but an administration tiiat is 
sympathetic and scrupulously fair, while adopting proper safeguards against 
evasion, ban do much to reconcile the tax-payer to his lot and convince him 
that within the limits of the Statutes the tax has been laid upon him with due 
care and justice”. While the Eoyal Commission found that in England “the 
Income-tax was successfully administered”, the replies to our Questionnaire 
show the general belief to be otherwise in this country. The Indian adminis¬ 
tration does not appear to have achieved even a “passive acquiescence ajid a 
certain grudging co-operation on the part of the tax-payer”, ■ which is the 
minimum necessary to secure “the smooth working of the taxing machine so 
as to produce the full measure of revenue with the minimum ol irritation to 
the tax-payer and with the least possible inequity between one tax-payer and 
another”. 

439. The complaints in the replies are, firstly, with regard to the personal 
behaviour of Income-tax Officers towards the assessees, secondly, as regards 
their official conduct, and, thirdly, against the system of administration under 
which they function. With regard to the first, the principal complaint is about 
the unpuncfcuality of the Income-tax Officers and their highhandedness. About 
official conduct, the objection is that the Income-tax Officei's lack proper pers¬ 
pective, that they treat every assessee with undue suspicion and harshness “a# 
if he was a thief and a robber”, the onus being thrown on him to prove that 
he is otherwise, and that the assessments are partial to some and harsh to 
others. The objection against the administration is that the Income-tax 
■Officers, allhough some of them are very efficient, and able, and men of excel¬ 
lent character, are not allowed to exercise their discretion properly with the 
result that the assessee carries away the impression that he is arguing against 
a wall. 

440. A variety of suggestions have Been made to cure this malaise. Messrs. 
Krishnaswamy and Jagannathan of Madras suggest that evei 7 member of the 
Department must be made to realise that he is a public servant, that he is ex¬ 
pected to help the assessee, that he is not paid to harass the assessee, that he 
is expected to be kind, that he must show respect before be can expect respect, 
that he must presume that the assessee is an honest person till the contrary is 
proved, instead of starting with the presumption that the assessee is a knave 
until he exonerates himself, that under all oiroumstanees he must keep up tl.e 
ilignity of his office irrespective of the behaviour, of the assessee and that the 
virtue of punctuality is expected of him as he expects the same from the 
assessee. That there is another side to the picliure and that it requires tWo to 
make a quarrel is ignored by these and other critics of the administration. 

441. The adverse criticism of the Department, we think, has not a little 



to do with the unpopularity of the levy. The tax collector ia an heir to the- 
antipathy inherent in every person to part with any of his income, which anw- 
pathy increases in the proportion the income is earned or unearned and the’ 
share taken by Government is luge or small. In the Indian system, the 
position the Income-tax OflScer holds is even more suse^tible to such anti¬ 
pathies than elsewhere. He is both an investigating oflBcer and a judge, lo 
him are, therefore, directed the antipathies which an honest labourer feels in 
having to pay a share for an unknown benefit and of an evader towards a 
sleuth who tries to expose his action. At the present level of income taxa¬ 
tion in India, where, ab-'ve n certain level of income, what is left to the earner 
is only Rs. 3 in every Rs. 100, but the visual return for such a large saori^ 
fice is small, the temptation is great to throw stones at the person who cornea 
to collect the tax. Few of the tax-payers submerge it under their strong 
civic sense, some are kept on the path of rectitude by either respect for, or 
fear of, the law, others achieve a precarious equilibrium between their respect 
for the law and their love of money, while still others allow tlnir cupidity to 
get the better of their civic sense, even fear of the law, and resort to evasion. 
The last named class is probably the most vociferous in their abuse of the tax- 
gatherer mainly by design, firstly, to throw off suspicion from themselves, 
and, secondly, to prevent public opinion from strengthening t'.e hands of 
authority to combat evasion. Others join in mostly because of their sense of 
grievance against the tax. 

442. In spite of this atmosphere of general hostility in which the Depart- 
( ment has to»work, it has to be said to its credit that it can show jjot a few 

instances of officers commanding genuine respect and confidence frr.m the pub¬ 
lic in different parts of the country. “Honest, consistent and expeditious 
administration’’, says the writer on Public Finance in U. S. A. whom we have 
quoted previously, “will secure voluntary observance of tax Jaws fiom most 
tax-payers”. This is equally true in India. The charge agiiinst the Indian 
adinilustration, as a \«hoIe, is that it is neither honest, nor consistent, nor ex>- 
pedilious. When the present day honest tax-payer complains of the high in¬ 
cidence of the tax and is told that the level of taxation is high, because the 
taxes are largely evaded, he naturally jumps to the conclusion that the tax 
collector is unjustly taking from him what is actually due from another and 
he attributes this process to the Income-tax Officer's incompetence, if not also 
to his dishonesty. He sees everywhere the hand of the tempter and every 
action of the Income-tax Officer is judged from this warped viewpoint. 

443. The Income-tax Officer’s first endeavour should be-to remove such 
misconceptions from the public mind, if there he any, and to replace them by 
confidence in his fairness and judgment. Fortunately, the noniber of tax 
evaders is small as compared to the number of those who pay their dues pro¬ 
perly in most Income-tax Circles, The income-tax Officer has to address him¬ 
self only to the majority, who being respecters of the law have only to be mol¬ 
lified for their loss by civ'lity, courtesy and a “sweet reasonableness”. This, 
the Income-tax Offiotu’ can do only if he moves among the assessees and 
studies their ‘psychology twists’. He must, to start with, get rid of the com- 
rl-JX, unfortunately still ermmon among some of our young recruits that “the 
Officer” is superior to others. It is particularly unhelpful in the case of the 
'Income-tax Officer whose dealings are all with the public. We have referred 
m naragraph 281 (under Refunds) to the instance where an assessee in the 
United Kingdom was pleasantly surprised to receive a Refund Order, withou' 
his asking for it. Such instances must multiply in\India; the Income-tax Officer 
must show by his conduct that he is not the tax-grabber ^he is described to be 
hut “a referee, standing between the State on the one hand and the tax-oayer 
on the other, with the sole idea and desire that both get a square deal”. It is 
only thus that he can carry the assessee with him and by sugarcoating thi 
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pill of taxation make the assess^ forget the bittemesB of the tax-gatherer1» 
Auties or what is sometimes called the ‘tax consciousness’. What is of para¬ 
mount importance is that the assessee should be made to feel that he is no* 
being singled out for unfair treatment, and once such a feeling spreads amon 
the tax-paying pul^ic, the relations between the Department and the public 
will improve automatically and with them will also improve the civic sense of 
the taxpayers. The evaders will be marked out, and wiU lose their ability 
to spread tliscontent and will find their occupation of evading a dangerous one. 

444. We have been told that certain classes of advisers on Income-tax 
matters deliberately foster a spirit of discontent and fear among the taxpayers 
in order to feather their own nests. Perhaps, there is some truth in this com- 
* plaint; perhaps ^he Income-tax Officer’s actions and behaviour also give rise 
to the feeling of distrust in him. The remedy lies with the Income-tax 
Officer. If the Inconi-e-tax Officer .sees to it that he is regular in iitterdance, 
prompt in attention, couiteous in listening to grievances, however frivolous, 
in tlie manner of a skilful salesman, he will immediately find a big dividend in 
goodwill from the t.ixpayer to the discomfiture of the dishonest ‘adviser’. 

44,'i. One of the criticisms most frequently found in the replies received 
by US fct that the present system of training and administration does no* leavn 

the Income-tax Offitea* free to exercise his initiative and discretion. It 
stated that the new recruits being yoked to duties before being fully broken 
to assessment work, approach their duties with diffidence which is only 
increased by the quality and multiplicity of inspections their work is subjected 
to. These make the young recruit apprehensive of exercising his better 
judgment. Whatever initiative is left to him after these set-backs to h's 
judgment and diserd^ion, is further depleted by the standard which is set to 
measure his efficiency. He is judged efficient not by the knowledge he shows 
or the manner in which he deals with the assessees, but the inersase he makes 
in the demand of tax. His approach to assessment is tlius not that of a fair 
judge but of a partisan collector of revenue. The Income-tax Officer and the 
assessee are thus ranged on opposite sides. Although the final word in th’s 
contest may rest with the Income-tax Officer, the‘ assessee has the advantage 
of better knowledge, and, being a contestant, he thinks it a part of the game 
to beat down the Income-tax Officer with deceit, untruth and non-co-operation 
We ha\' * seen no evidence of any instructions to Income-tax Officers directing 
them to pitch up assessments; on the contrary, in the instructions in the old 
Manual, the Income-tax Officer was directed to be sympathetic towards the 
assessee, but the complaint is so widespread that we cannot ignore it 
unfounded. We have no sympathy with an Income-tax Officer who surrenders 
his better judgment to the dictation of his superior; but we have still less 
sympathy for those who would use their powers under the. Act without, regard 
to justice, reason and fairplay. We have already expresed our disapproval 
of the Inspecting Assistant Commissioner who makes the Income-tax Officer 
a scapegoat for his views and thus saps the Income-tax Officer’s discretion 
and judgment with his indiscriminate criticism. We would suggest that 
an Income-tax Officer should be judged not on the number of heavy assess¬ 
ments he makes but on the number of unsuccessful .appeals against his 
assessments; on the knowledge and understanding he shows and not on the 
pitch to which he raises his assessments; on the speed of his collections and 
not on the size of his pH])er demands. Therqj should be a firm adherence to 
the spirit of the law, %hich expects the tax-payer and the tax-gatherer alike 
to meet in a. spirit of mutual trust. 

446. Various olhejr niiethods have, been suggested to »is to bring about a 
change of outlook, of conduct and of behaviour on the part of the, allegedly 



unsjmpathetic and jjjrannical officer. Some .propose that a Public Belatlc^ 
Officer should be appointed who should explain the ethics of taxation and the 
:^ng that an evadet dote to hia fellowmen In tUa oountij. A, MQOnd 

posal is that an Inquiry Officer should be attached to eacli income-tax Ourcie 
where the small tax-payer can be helped to fill in his form of Beturn, etc. 
We found in some Provinces such officers actually functioning. There 
is this danger in assisting an assesses to fill in his form of lletum, that the 

latter is apt to throw the blame for a false statement in the Beturn on tiie 

advice he received. If this can be avoided by insisting on the assessee himself 
filling in the form and attaching his statement to accompany the form, and 
if the Department can spare the services of an officer, who is experienced 
pnough in Income-tax Law and Procedure to guide and to interpret difficulties 
correctly, we think that the labours of' the Inquiry Officer will greatly simplify 
the work of the Income-tax Officer and that the assessee.’s grioA’ances about 
the complexity of the tax system, which drive him to dangerous advice, will 
be greatly alleviated. Anothejr proposal that is worth considering is that a 
Complaints Officer should be appointed to inquire into public complaints about 
delays.and discourtesy on the part of the Establishment and that heavy 
punishment should be givec and made known when given, for breaches of 
proper conduct on the part of Income-tax officials. This proposal is not new, 
and if it has not been tried before, it is due to the experience of other Depait- 
ments where it has been tried and it Avas found that, more often than not, tJle 
complaints are used for blackmail or are frivolous and personal; the dangerous 
oJfender is astute enough to realisa( the danger of superior inquiry and will not 
himself consciously invite it. The very fiuct, however, of the existence of a 
eaachinezy to listen to public complaints, if that machinery is {^ttached to 
the Commissi')ilev's ofl’Kie, is likely to proA'c a deten-ent to improper conduct 
and we think that, on this ground, at least, the suggestion should be 
even a trial. The Complaints Officer should be of the rai^ of an Assistant 
Commissioner attached to the Commissioner’s office, who Afdll be capable 
and experienced enough to judge quickly between truth and untxuth, 
.who can take quick decisions, has no personal alignments, one who knows 
Inoome-tax Act and Brooedure thoroughly and who will have authority enough 
"to eniorco his views. If he looks into coMplaints and grievances of a general 
charactov only and tries to remove them, the machinery of administration will 
be shown up and ultimately weeded out. 


447. Other remedies suggested are merely extensions of the present practice. 
It has been proposed that Commissioiier.s aad A^^ilstuiit < ouui i.--.iouers should 
contact more freely and frequently assessees thiough Associations and £dso 
individually, that towards this end they should publish their tour programmes 
in advance ot their actual visits, that complaints of an all-India character 
should be heard by the Member. Central Board of Eevenue, and the Director 
of Inspection, who should for the purpose visit the Provinces more frequently 
and should maintain a more frequent contact with Provincial Chambers of 
Commerce and Merchant’s Chambers. We have every sympathy with these 
suggestions. 


448. While these and other similar methods might improve the official side 
of the shield, it is more difficult to achieve the same result in respect of the 
popular aide.' As the Boyal Oomission on the Income-tax. 1920. put it: “The 
eiiken who is deficient in public spirit has always ahfled at paying lass tba* 
his fair share of the nation’s expenses, and it is safe to assume that he Avill 
always f’ontinue to do so. This may be said of every tax, but it is especially 
true of the Income-tax because there are many cases where a knowledge of the 



.aowunt of the taxpayer's profit is aoutihed to Huuself or shared only by his ooar 
^idemMU. employees or lus professionai advisers in this gountry, >vhere the 
■meezis aTaiiabie to maae large incomes -are owing to' insumciexit growtA 
^ industry wd the number of rioh men is cwsequently sinaJi, the glitter oi 
large fortunes makes the public perhaps more {oierant to the Rubious moans 
employed m ooUeotiug tiiose fortunes than elsew'here. The Bengal Chamber 
of Commerce say: “as tnmgs are at present, there is no question but that 
those who are known to be the biggest delibeifi^ ^sMtion (ohaa ters are leoiivAi 
in all ranks of society in the country and virtue of their very success m 
cheating, are surrounded by an aura of ability and* sbrewdness, instead of 
being cetracised and stamped with obloquy. There cun be no public con¬ 
science in the mutter of taxation us long as these euuditions obtain’’. Some 
consider that to tram the pubnc conscience against evasion and to bring about 
helpful co-operution between tne public and cne adiniiiistratiou tor uombatmg 
evasion is^'like discovering the tormulu tor transiuuiiug metals into gold'. 
Others are, however, more optimistic oi achieving results with the help of 
propaganda, more frequent contacts between the otticers and the public, ap- 
pomtment of l^iblic itelations Officers, liaison Officers, J:*ress Publicity, Badio 
talks, etc. Another school ot thought would make penalties more severe so 
as to be deterrent. The latter suggestion was made even befenre the Boyal 
Oommission on Income-tax in 192U “by an experienced and eminent lawyer, 
who said 'people must be made to understand that if they defraud the 
Revenue, they are committing a mean and despicable offence against every 
one of their ftjiow tax-payers , an ofteuce which he declared, should be punish¬ 
ed by imprisonment, so that the offender “should be made to feel the ignominy 
and disgrace attaching to the crime he has commiMed’’—’Paragraph lJ44. 
While punishment may be some answ'er, it is never a complete answer to 
csrime.. Ju specialised types of crime like the evasion of taxes, it reaeffies 
mostly those who are unwary, inexperienced or unlucky. The more dangerous 
culprits, who are astute and able enough to cover up their traces effectively 
more often escape. Moreover, as we have aiready said elsewhere, penalties 
sometimes arc apt to defeat their purpose by over-severity, while they are 
ineffective if lenient. To strike the golden mean is not always possible, 
owing to the fluctuating rates of tux. For a punishment to be deterrent, not 
only must it make the offender feel its pain but also its effect should be more 
than temporary. If the effect is temporary, the offender will easily return to 
his old wiles as soon as that effect is over. It is only when an offender ii 

reminded of his loss and is put to inconvenience from time to tinie, either in 

jhe course of his business or in his contacts in the social circles he moves in 
that he wiU.be dissuaded from yielding to temptation a secmid time. It is 
'doubt true that the whip of public conscience which lashes the evader into the 
straight path is still not so long nor so strong in this counlary as it is in 

^England and in some other countries; but those ccaintrics had the advantage 

■over us of many yeais of political freedom, which made the interests of 
•Government and the public identical. Educated people in our country, who 
•contributed so much to the dawn of our freedom, can contribute equally to the 
dawn of public conscience by their example and their actions. If, for instance, 
the Accountants can make it their creed not to assist an assessee, whom they 
•suspect of trying to evade tax, or if the lawyers will refuse to give advice when 
it is sought for the purpose of tax evasion, the defrauder will be either thrown 
on his own resources of skill which cannot be large or be driven to inefficient 
advice, with the result that he wdll soon find it “a bad business”. If Associar 
itious of business interests will refuse to elect to positions of trust or of honour 
persons who have been either penalised or prosecuted for evasion of taxes, no 
prominent businessman will venture to evade. In another connection (vids 
paragraph 236) we have recommended that, with proper safeguards, names of 
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bt published. We are confident that a lead given by responsible businefs wai 
professional interests will not be long in being followed by others, who even 
now have very little .to gain frpra the evader and much to lose.' We are alap 
confident that a Government ^Mch is elected bv the people will not fail to get 
a just response from Business, big as well as small and also from leadm gf 
the different professions, and that aided by the co-operation and change il 
•utloc^ end methods from the Department, for which we have already pl^dad 
in the earlier part of this section, the tax evader ^ soon find the soil of this 
country unhelpful and ui^opitious to him. 

(Sd.) S. VABADACHAEUE, 

29 - 12 - 48 . 

(Sd.) G. S. EAJADHYAKSHE 
, 29 - 12 - 4 ^ 3 . 

(Sd.) V. D. MAZUMDAE, 

29 - 12 - 48 . 


P. S. EAMASWAMY, 

Secretary, 

29-12-48. 
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SUXMAB7 OF BSOOMlClltDATlOHB. 
A—Bealdeiits and Non-Beaidenta. 


Baonaamendation 

Ko. 




1. ' A ladical change is both necessary and justified in 

the treatment by the Indian Income-tax Law of 
persons" resident in the Indian States. iVrrangementa, 
legal or political, should be made so as to bring into 
the category of “residents” for the purpose of the 
Indian Income-tax law at least such of the I’esidente 
of the Indian States as have business connections or 
sources of income in the Indian Union. So far aB> 
concerns the assessment of persons, who d.'vive taxable 
income from both the Union territory and the ‘'^ate 
territory, and of Indian residents deriving taxable 
income from State territory, it must be arranged that 
tie assessment may be made by the officers of the 
Indian Income-tax Department, subject to any 
arrangement between the Union and the State as to 
the division of the proceeds of the tal. The Assessing 
Officer should be able to exercise the same pewer- in 
the State as he has in the Indian Union for collecting 
information relevant to the assessment, and enjoy all 
the other facilities required to make those powers 
effective. As regards other categories of “non¬ 

residents”, it may be necessary oonsidtr in, duo 
course the justification for or propriety of continuing 
ttie discriminatton made in favour of British subjects 
and the appropriate manner of dealing with xesidenta 
of French and Portuguese Possessions in India and of 
Pakistan and Burma and Ceylon, who may have 
sources of income in India. 81 


We recommend that the special category of “not 
ordinarily resident” be omitted. The tests prescribed 
in Section 4-A are in many cases sufficient to exclude 
hardships consequent on the abolition of this category. 

If any still remain, they may bo dealt with by 
appropriate changes in section 4-A(a) (ii). 36 


The abolition of* the special provisions relating to 
persons ‘‘not ordinarily resident” may have the effect 
of imposing a tax liability on some categories of Indians 
now living abroad in respect of their foreign savings 
which they may bring with them when they come over 
to India for good, because some of them may fall within 
the terms of section 4(1) (b) (iii). Appropriate provi- 
si<»i should be made to exempt suoli caste. 

In taxing non-residents in respect of their Indian 
income— 

(1) their foreign income need not be taken into"^ 
.account at all, but the rate appropriate to their 
Indian income with a surcharge of 20 or 
25 per cent, may be adopted; or 
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. (2) the ncm-resident may,, if he thinks that even 
the infusion of his foreign incoiue will not 
attract a,B high a rate, be givetf the option of 
proving hip forei^ income to the satisfaction 
of the Assessing Ofhcer and thus g«t his Indian 
income taxed at the appropriate rate. The opMon 
once exercised shall be final. 

Sub-section (3) of section 42 has been so constru* 
ed as to make the whole profits or gains on foreign 
goods sold in India taxable under the general language 
of section 4, sub-section (1), on the ground that lihe 
whole profit or gain accrues or arises at the place of 
sale. This was not the intention of the Ayers’ Com¬ 
mittee oh whose recommendation the amended section 
was based. Even if the adoption of the view recom¬ 
mended by the Ayers' Committee is likely to prejudice 
the revenue, the matter should be directly presented 
' to the Legislature for examination. 

If our suggestion to abolish the category of persons 
"not ordinarily resident" is accepted, the reference to 
that category in section 42, sub-section (2) must be 
deleted. 


U. A proper method of assessment requires that the 

income derived by the non-resident trader from his 
different businesses in different parte of the country 
and through different persons should be aggregated 
for purposes of assessment, and where recovery from 
the non-resident himself may not be easy, some provi- 
' sion must be made for the recovery of the full assess¬ 
ment from one responsible resident representative 
instead of its being recovered piecemeal from different 
representatives and from the assets lying in or profits 
made in different parts of the country. 

The Department should have power to select one 
such person as the sole representative; the selection 
must be made only after notice to the non-resident 
trader, wherever possible, and after notice to the person" 
proposed to be selected as the sole representative, and 
after hearing the objections, if any. Power should, 
therefore, be conferred upon the Income-tax authori¬ 
ties in clear terms to make such a selection, A 
provision similar to section 219 of the Australian 
Income-tax Act would serve this purpose. 

The personal liability of the representative assessee 
as well as his right of retainer rriust be 'imited on the 
lines indicated in provisos 2 and' 3 to section 42, sub¬ 
section (1). For the recovery of the balance? of the tax, 
there is only the power under the first proviso to that 
sub-section and the best that can be done is to authorise 
the Department to freeze the assets in the hands of the 
other representatives till the assessed tax is ^paid up. 
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7a a company treated as ‘resident’ under the second 

part of Section 4A(o) should bo allowed to set o5 
forei^ losses against the Indian* Income only on 
condition that it agrees to bring into the account of 
^dian taxatjpn at least a like sum out o£ its foreign 
income in the years in which its status ni&y become 
non-resident by reason of its foreign income being 
greater than its Indian income. The question whether 
in any particular year it has made more than 50 per 
cent, of its income in India, must be decided inde-* 
pendently of the foreign losses brought forward front 
ttie previous year. If the company desires to avail 
itself of the benefit of accumulated losses for 6 yeans, 
it must agree to bring into account its world income 
even if in the subsequent years it has become non¬ 
resident. Alternatively it may be provided that f<H«ign 
losses can be set off cmly against foreign predSto. 

9. All companies should be asked to make a return 

to a Central organisation in respect of dividends paid 
to non-resident share-holders. The Central organisa¬ 
tion shall determine the total dividends and issue 
instructions to the various companies to deduct super¬ 
tax at appropriate rates. Such Central organisation 
may be asked to deal with all matters relating to the 
taxation of non-residents and not merely with their 
dividend income. gj* 

•. If Be commendation No. 1 is not given effect to and 

the existing * policy and arrangements continue, the 
losses incurred by the Indian resident in the State 
territory should Tie excluded in ^he computation of the 
total income just as the income arising or accruing in 
the State territory is excluded under section 14(2) (c). 

The proviso to sub-section (1) of section 24 has been 
misplaced. It seems best to treat the three provisions- 
seotion 14(2) (c), proviso (1) to section 24(1) and 
proviso (a) to section 24(2) as one group <d allied 
provisions relating to a special category described 
as “income and loss in the Indian State” and 
enacting them as three sub-sections of an independent 
section, say section 24-C. As a precaution, the section 
may begin with the words “Notwithstanding anything 

contained in the other provisions of this Act. 

The language of proviso (a) to section 24(2) requires 
revision. 

K). Save in exceptional circumstances, an obligation 

must be cast by law on a person intending to leave this 
country to give to the Income-tax authorities reasonably 
sufficient notice of bis intention so to leave, and if the 
tax payable up to the date of departure is not assessed 
and paid before departure, the Income-tax Officer must' 
have power to demand security for payment. There 
must, be some provision prescribing the consequences 
of the assessee’s default eith^ in giving information. 
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of Lis intended departure or in giving Fecurity for 
pajment of the tax tliat may be found due. An 
obligation must be cast on the Income-tax authorities 
to complete the assessment as expeditiously as possible 
in such cases. In enacting provisions on the lines 
suggested, care must be taken so to word them that 
they will not cover tourists or casual visitors. 

Special officers should be appointed to keep a 
watch on remittances sent abroad of profits made in 
India, and they must collect information from 
Exchange Banks and other Banks as to i4)mittances to 
foreign countries and scrutinise them to see which of 
them are remittances in the ordinary course of trade 
and which are remittances of profits. 

The wording of section 24-A should be so modified 
as to permit an emergency assessment being made 
from the last completed assessment in which the 
assessee was fully assessed. The defect in the wording 
of the section as it stands may be rectified by inserting 
the word “fully” between the words “last previous 
year of which the income has been” and “assessed in 
his hands” in sub-section (1). The words “fully 
assessed” in the second sentence of the sub-section 
should remain as they are. 

B.—The Hindu Undivided Family. 

The assessment of the Hindu undivided family as a 
unit is not only not inconsistent with but substantially 
agrees with the legal position under the Hindu Law. 

The position even of brothers in ah undivided Hindu 
family does not correspond to that of partners because 
the latter are entitled to specific shares in the partner¬ 
ship income and are entitled to an account in respect 
of the same. 

Although there is great force in the argument of 
hardship in the assessment of the Hindu undivided 
family under the existing law, there is much to be said 
I- in favotir of the view that the Hindu undivided family 
/ may continue to be treated as a special category by itself 
^ instead of being assimilated to an ordinary individual. 

f The most feasible method of granting relief seems 
to us to be to raise the limit of the non-taxable maxi¬ 
mum both in respect of Income-tax and super-tax. Tlie 
minimum concession should be that when an undivided 
/■ family is assessed as a unit, the non-taxable maximum, 

^ both in respect of income-tax and super-tax, should be at 
least t wic^ {bat prescribed for individual assessments. 

^ Where, however, the undivided borthers are four or 
more than four, the non-taxable maximum for both 
income-tax and super-tax should 4)6 thrice that fixed for 
individual assessments. 
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18' There was no justification for limiting the concession 

recommended by thh 1936 Committee to cases where 
there are more than one adult married male member 
in the family. There was even less justification for 
the euperadded condition that the individual incomes 
of all members (including wives and other minor 
children) from whatever source derived should be 
included in the income of the joint family for purposes 
of taxation on the concession basis. 70 

We are unable to entertain the suggestion that 
every adult male member of the family should be given 
abatement similar to earned income relief. It will be 
no easy task for the Income-tax Officer to’ determine 
which of the members are contributing by their labours 
to the taxable income of the family, and what is tBi 
extent or value of each member’s contribution. Sm 
long as salary paid to a partner is not treated as an 
allowable deduction under the head of “Business 
expenditure”, there is little justification for meting 
out a different treatment to special remuneration paid 
to a member of the Hindu undivided family for looking 
after the family business. The considerations which 
led the Legislature to supersede the previous case law 
relating to partners by the enactment of section 
10(4)(b) are equally applicable to remuneration claimed 
by a member of a joint family for looking after the 
business of the family. We advise legislation on the 
lines of section 10(4) (b) even in respect of joint family 
members, except so far as interest on self-acquired or 
separate funds lent to the family may be concerned. 71 

A mere division in status of a Hindu family 
governed by the Mitakshara Law will only place such 
family in the same position as a Hindu undivided 
family governed by the Dayabhaga Law. Both can 
appropriately be assessed as units. A division by 
metes and bounds would be necessary before the family 
assessment can give place to individual assessment. 
Perhaps a real demand for division by metes and 
bounds, if not complied with b,y other members, may 
create circumstances justifying individual assessment 
of the sharer who makes such demand. 72 A 

Section 14(1)—Eftect of the decisions- 

21. It is doubtful whether the Privy Council decision in 

the Bhagwati case gives effect to the scheme or policy 
0 of the Income-tax law in so far as the decision dis¬ 

sociates the operation of section 14(1) from the question 
.whether at the time when the payment, in respect of 
which exemption is claimed, was made, there was an 
undivided family which was assessed, or was capable 
of being assessed, as a unit. 


19. 
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78 
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22. The true test must be whether the amount is paid in 

satisfaction of a claim payable out of the iucoine be¬ 
longing to the joint fami^. We, therefore, suggest 
that section 14(1) may bo recast as follows:— 

"‘The tax shall not be payable by an assessee in 
respect of any sum which he receives a 
member of a Hindu undivided family out of in¬ 
come in respect of which the family itself has 
been, or can be, assessed as a unit.” 

2B. Under the rulings of the Privy Council, the family 

assessment gives place to individual assessment where 
there is only one male surviviug ooparoener. In a 
Hindu family when the owner for tl^ time being is 
Msessed as an individual, the Privy Council have laid 
\jlowa in Uhldhuria's ease (1933 I.T.B. 185) that the 
proper course will be to dMuot tiie maintenance ohdir- 
ges payable by him before fixing the amount for which 
the in^vidual could be assesseX If under these oir- 
oumstances the maintenance amount will be liable to 
tax in the hands of the maintenance-holder, it will be 
hard on such maintenance-holder if his or her immunity 
from taxation is made to depend on the accident of the 
number of sharers in the family property remaining 
more than one or becoming reduced to one. The pro¬ 
per course will be to continue the exemption even after 
the assessment of the family has become an ‘indivi¬ 
dual’ assessment, and if the Government is not 
prepared to lose the tax on the maintenance amount, 
an express provision may be inserted in the Act exclud¬ 
ing the application of the decision in the Dhuduria case 
to certain defined categories. This course will be fair 
at least in cases in which the maintenance amount was 
fixed at a time when the family was being assessed as 
a unit, because the amount would then have been fixed 
on the assumption that income-tax would be borne not 
by the recipient of the maintenance allowance but by 
those paying the allowance. 

24. So far as the income from impartible estates is con¬ 

cerned, it is the individual income of the proprietor and 
can be made the subject of only individual assessment. 
The above principles will apply to maiutenance paid to 
the junior members of the family owning impartible 
zamindaris. The problem will be complicated by the 
fact that the person paying the maintenance may have 
both agricultural income and assessable income. 
Some kind of apportionment rule may be followed in 
determining how much of the maintenance amount 
Mn be deemed to have been paid out of the agricultural 
income and how much out of the assessable income. 

26. As we have recommended the abolition of the cate¬ 

gory of “not ordinarily resident”, the double nagative 
jj^ceas by which we have to frame the concept of 
Vordfnarily resident*'—because this expression fe not as 
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such defined in the Act—is no longer called for and 
section 4-B(b), which lays down when a Hindu undivi¬ 
ded family is deemed to be “ordinarily resident" in 
British India, may well b-j omitted. 82 

26 Sub-section (1) of section 64 provides a rule of choice 

in respect of “Business, profession or vocation" carried 
on in more places than one. Where, however, the 
family has only other sources of income, sub-section 
(2) merely gives jurisdiction to the Income-tax Officer 
of the area “in which he resides". There must be 
some rule of choice provided for cases where such other 
sources lie in different aro.as, unless it is assumed that 
sub-section (3) is sufficient to moot su \ cases. 83 

O.—Taxation of Companies. 

27. The chances of public limited companies being 

formed for the puri)ose of avoiding tax are not many 
and their dividend policies are not likely to be greatly 
affected by consideration of the amount of tax which 
individual shaieholders will have to fiay. They will be 
seriously piejudic('.d if the companies are subjected to 
super-tax at a progressively increasing rate. If such 
super-tax is levied, it will not be fair to exclude a])pli- 
cation of section 49-B to such cases. The work of 
refund appiicati»)iis will be iiu'reasc'd without any 
commensurate benefit to the revenue. 84 


Paragraph 

No. 


28. 


29. 


While there is no need to interfere with tht> normal 
functioning of non-j^ublic companies or incor])oratod 
family partnerships, the state is entitled to step in 
when the legitimate use of the machinery of ineorpora- 
ti(>7i gradually gives ])lace to a fictit'ous use for pur- 
]>oses of tax avoidance. 86 


When incomes are in the higher grades, charge.s by 
way of 'poration tax, the loss of benefit relating to 
earned i /.me privihges, etc., will be found to be much 
lower than the taxt's which should bo levied if the in¬ 
come had been directly received by the individual, 
because the super-tax on individual "">nie in these 
grades is. very high. Section 16(3) is easily evaded 
and the operation of section 23-A can to some extent 
bo successfully checkmated. 

If some provision is made with n view to cheek such 
attempts, we do not think it necessary or wc' 1 
to rc'commend that non-public limited comp; 
be assimilated to partnerships. It may be lejo ; i ’ 
cases to the discretion of the Inspecting Assistant. Com¬ 
missioner to exercise the powtr under sectior ^.3-A. 
A like discretion may be given to him to insist on full 
distribution (not merely 60 per cent) in cases in which 
one non-public limited company does no business of its 
own but- merely receives dividends from anoth^, be¬ 
cause in such cases there is little necessity for the hold¬ 
ing company to build Up a reserve. 


/ 


87 


89 
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81. Where 60 per cent of the profits of a non-public 

limited company has not been distributed and as a kind 
of penal consequence an order has to be made under 
section 23-A to the effect that the imdistributed portion 
of the assessable income shall be deemed to have been 
distributed as dividend, it seems reasonable to provide 
that such notional distribution shall be subject to the 
provisions of section 277-K of the Companies Act. In 
the case of Banking Companies, some portion of the 
profit is compulsorily transferable to the Reserve 
Fund. .91 

32- Similarly, in determining the assessable income for 

the purj>ose of section 23-A, public chniges like Munici¬ 
pal taxes, cesses, etc., which a company will be bound 
to pay, should be allowed as legitimate deductions 
* though they may not be permissible deductions for pur¬ 
poses of assessment of income-tax. 91 

Tt is conceivable that, by reason of difference of 
opinion or in the method of calculation betwecTi the 
Assessing Officer and the company’s officers, the 
amount disfributed ma,y prove to be less than 55 per 
cent insisted on by the second proviso to section 23-A. 

To meet such situation, the second proviso to section 
23-A may be enlarged so as to include cases whe'e the 
distribution actually made has fallen short of 60 per 
cent of the assessable income by reason of the Assessing 
Ofl&cer determining the assessable income to be greater 
than it was according to the calculation made by the 
company. If even after this relaxation some cases 
presenting special features arise, the Inspecting Assist¬ 
ant Commissioner should be given discretion to deal 
with such cases even though they strictly fall to be 
dealt under this seefion. It is desirable to indicate 
that the Inspecting Assistant Commissioner has some 
measure of discretion even when he finds that the 
conditions prescribed by the opening words of the sub¬ 
section exist. Sub-section (2) of this section provides 
that the Inspecting Assistant Commissioner shall not 
give his approval to the Income-tax Officer’s proposed 
order until he has given the company concerned an 
opportunity of being heard. To this we would add a 
further provision to the effect that the Inspecting 
Assistant Commissioner may, for reasons to be record¬ 
ed* by him in writing, withhold his approval even when 
he finds, in agreement with the Income-tax Officer, 
that the conditions prescribed by the opening words 
of sub-section (1) exist. 92 

Treating Salaries and Loans as Distribution of Dividends. 

84. If it is clear that the Income-tax Officer has power 

to determine the reasonableness of the amount paid 

as salary to Directors and other principal persons be- 


33 . 
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hind the company in relation to the services rendered, 
no difficulty arises.’ If the amount is paid to a dummy 
whose taxable income may not be large, the principal 
of the decision in Aspro’s case (L.E. 1932 A.C. 638) 
will probably suffice to enable the Income-tax authori¬ 
ties to determine whether the payment represents 
genuine salary or not. 

85. Presumably, even in the absence of a specific 

statutory provision on the point, the Revenue autho¬ 
rities have power to decide whether sums described as 
loans advanced by a non-public company to the control¬ 
ling shareholders represent income liable to super-tax. 
But it would obviously be desirable to define the power 
clearly by a specific statutory provision. If loans 
should in certain circumstances be treated as distribu¬ 
tion of dividends, they should be taken into account 
in the application of sectioi^ 23-A. 

36- If the shares iii a non-public limited company 

allotted to any person whose name appears of 

a shareholder therein could be shown to have been 
assigned to him only as a benamidar for the promoter, 
it must be o])(',n to the Income-tax authorities to in¬ 
clude the dividends paid on such shares as the income 
of the real owner. If the reasoning in the recent 
judgment of the Bombay High Court can be interpre¬ 
ted as precluding such a course, specific provision must 
be made in the Act to permit such inclusion. Where 
the incorporation itself can be shown to be a mere 
bind or pretence, i.e., "without intention that it should 
in truth have any effect as defining the rights of the 
parties as between themselves", the view indicated by 
the Judicial Committee in 8nndersingh Majithia’s case 
as to a fictitious partnership should be equally available 
to enabled the authorities to ignore the alleged 
company. The judgment of the Court of Appeal in 
Sanson’s case recognises the possibility of the conclu¬ 
sion that the business alleged to be carried on by the 
company was in truth the business of an individual. 

D.—Partnerships. 

37. 8o long as the practice of creating nominal inter¬ 

mediary concerns with a view to show a reduced profit 
for the principal concern subsists. Income-tax 
authorities must have power to go behind the 
document and determine the person or persons into 
whose pockets the profits of the nominal partnership 
have gone. It is, therefore, necessary to insist that 
the production of a deed of partnership should not 
automatically entitle the person producing it to have 
it registered by the Income-tax authorities and that 
registr.ation should not preclude the authorities from 
going behind the document, if there arises ground for 
suspicion, and determining who has the real control 
over the income. 
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88. In order to prevent assessees making it appear that 

the profits of a good year really belonged not to one 
person but to a number of partners and, in support 
of this attempt, producing an ante-dated partnership 
deed or a deed reciting the commencement of the 
partnership at an earlier date, registration of the deed 
by the Income-tax authorities must be registration 
within a short interval, say three or at the highest six 
months, after the commencement of the alleged 
partnership. 98 

39. We do not recommend provisions on the lines of 
sections 10 and lO-A of the Exce;.r. Prolils Tax' Act 
being inserted in the Income-tax Act, but we consider 
that powers of the kind referred to in paras. 95 and 96 
(in respect of non-])ui)lie limited companies and of 
paj'tnersbips) are ijccessary, and if there is any doubt 
as to ^^,*pvaiiabili1y of such powers undiir the existing 

law, they must be specifically provided. 100 

E.—Mutual Associations. 

40. The recent decision of the TMvy Council in English 
and Scottish Joint Co-operative Wholesale Society, 

Ltd. vs. Commissioner of Income-tax, A.ssam (1948), 

2 p. 242, may call for a reconsideration of some 

of the Indian decisions and the Income-tax department 
itself may havi; to reconsider certain qiiostion.s in the 
light of tlie rationale of tlie Privy Council judgment. 

Beyond sounding a note of caution as to the results and 
implications of the IVivy Council judgment, it will not 
be expedient to recommend any definite legislative 
provision at this stage. ' 101 

41. T)ie claim that under sub-section (6) of section 10 

of the ct the whole expenditure of mutual assfw'a- 
tions s' oil] ; he allowed as a deduction from the taxable 
income, irrespective of a part of the income being non- 
taxahle, is irreconcilable with the general soheint* of 
tlie Act. It will he for Government to consider whether 
there is reason for extending to any particular category 
of mutual associations the princijile applied to co-opera¬ 
tive societies under which they can set off a deficit 
resulting from non-taxable activities against income 
subject to taxation. If any such are found ’ul 

provision may be made for them. 102 

F.—Life Insurance Companies. 

42. The logic of the claim for the full exclusion of the 
bonus amount, before arriving at the taxable income of 
a life insurance company on the valuation surplus basis, 

is not altogether unassailable. 109 

The bonus paid to participating policy holders 
reallv consists of Wo parts, and it may be described as 
partly return of the capital or premium and partly 



213 


Paragrapk 

“No. 


Sf^mTnoipjiation 

No. 


return on the capital. So long as the bonus amoxint 
was not less than twice the load, the r>0-60 formula 
would have been quite justifiable both in theory and as 
a matter of fairness; but if the tendency lor the bonus 
amount to approximate more and more to the load 
should persist, the claim tliat a greater proportion, if 
not the whole, of the bonus would really be in the 
nature of return of the excess premium, would be more 
and more justified. 110 

44. There is much to be said in favour of the claim that 

under the present conditions a much greater portion 
than .50 per cent, of the bonus paid to the policy-holders 
should be excluded when computing the taxable income 
of a life Insurance (Jornpany. The logic of the situation 
floes not necessarily require the adoption of the English 
system under which the whole of the bonus amount is 
excluded from computation. Taking the principle to 
be that so much of the bonus as exceeds the load is in 
the nature of profit and taxable as such, the tax should 
be assessed on the aggregato of (i) the dividends paid 
or reserved for shareholders, and (ii) so much of the 
bonus allotted to or allocated for the policy-holders as 
is in (ixcess of the sum representing the load provided 
for in the premia paid by the participating policy¬ 
holders. Another form in which the metbiod may be 
defined is that the tax should be assessed on the total 
surplus (actuarial surplus and the tax deducted at 
source) minua the sum representing the load. The 
Central Board of lievenue and the Insurance Depart¬ 
ment may, in consultation with the Insurance Com¬ 
panies. find a more easily workable formula than the 
one stated above, giving effect to the principles above 
indicated. Ill 

45. The existing law exempts from Income-tax insur¬ 

ance premia to the extent of l /6th of a man’s income 
nr Ks. 0,000. whichever is lower. It will not be in the 
long-tcrirj interest of the public, especially of tniddle 
class piople. to hold out a temptation to put by more 
than one-sixth of a nian’s income by way of insurance 
premia. 112 

46. Where assessment is made on the investment 
income basis, the claim that the entirety of the manage¬ 
ment expenses should be allowed as a deduction is 
theoretically justifiable. Care will, however, have to 
be taken 1o prevent big amounts being claimed as 
management charges. We recommend that, in Enle 
2(d) of the Schedule to the Income-tax Act, the figure 
15 be substituted for the figure 12. This will mean that 
»s regards renewal premium the allowance for the 
expenses will be 15 per cent, of such premium instead 
of 12 per cent, as at present. The rest of the rule, viz., 
that relating to 90 per cent, of the first year's premium 
where the premium-paying period of the policy is 12 
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years or more and 7J per cent, of the first year's 
premium multiplied by the number of years for which 
premiums are payable where the premium-paying period 
is less than 12 years, will stand. 11& 

47. The fact of deduction at source cannot affect the 

legitimate method of calculating the surplus available 
for distribution, nor should it be allowed to nullify the 
effect of the rule which exempts one-half of the policy¬ 
holders’ bonus from liability to tax. The present 
method of grossing up cannot be accepted as the proper 
method. IIQ* 

48. If the method adopted by the Actuary is not the 

correct method, it is only fair that we should indicate 
what in our opinion the correct method fIllustration 
(C) in paragraph 18] would be. 120* 

49. We are not }>repared to recommend discontinuance 

of the practice of tax being deducted or recovered at 
source in the case of interest and dividends paid to 
Insurance Companies. But Government should allow 
them interest at 2 per cent, per annum on the amount 
by which the deduction at source (or in the case of 
dividends, the amount paid by the company concern¬ 
ed on behalf of the Insurance Company) may exceed 
the amount of tax actually levied on the Insurance 
Company. 121 

60. There is no justification for discriminating in 

favour of Insurance Companies and reducing in their 
case the 5-anna rate of income-tax to 45 pies in a 
rupee. Even as it is, they do not pay Corporation tax; 
it is worth considering whether so much at least of 
the income of Tiife Insurance Companies as corres¬ 
ponds to the portion distributed amongst iheir share¬ 
holders should not he treated as standing on the same 
footing as profits made by any other company with the 
consequent liability to bear the two annas corporation 
tax. 122 

Mutual Insurance Associations. 


61. In view of the decision of the House of Lords in 

Inland Eevenue Commissioners vs. Ayrshire Employers 
Mutual Insurance Association. Ltd.. (1948 J.T.R. Supp. 
p. 80), it is doubtful whether there can be any 
“profits” arising out of the business of mutual life 
insurance associations. Government must make up its 
mind whether it is going to treat mutual insurance 
transactions as transactions yielding profits. If it so 
decides, it must specifically use charging words to 
make the surplus arising from such transactions liable 
to tax. or declare “income” os including, in the case 
of mutual insurance companies, the surplus arising 
from transactions with members. This criticism may 
not apply to taxation of the investment income of the 
company as interest and not as profits, 126 
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O.—Religious and Oharitable Trusts. 

62. From the observations of Lord Hobhouse in (Webb 
tJS. England (1898 A.C, 758) it would seem to follow 
that the exemption from taxation of income accruing 
from property set apart for the benefit of religious and 
charitable trusts will be available only in cases in which 
the purpose of the trust substantially relates to any¬ 
thing done within this country. If this view commends 
itself to Government, it would be desirable to enact the 
same clearly by the addition of the necessary words to 
section 4, sub-section (3), clause (i). 

63. There are potentialities for fraud on the trusts and 

fraud on the Income-tax law by the creation of revo¬ 
cable trusts for charitable and religious purposes. 
Government should, therefore, decide whether the 
principle of section 16(1) (c), in so far as it relates 
to revocable trusts, should be applied even to trusts 
for religious and charitable purposes. If it is 
decided so to apply, section 4(3) (i) may have 

to be qualified by a reference to and by 
subjecting it to section 16(1) (c). This itself will 
introduce the same limitation in section 2(15); but to 
place the matter beyond doubt, the reference to section 
16(1) (c) may be repeated in section 2(15) also. 

64. Section 4(3) (i) (a) of the Act has been construed as 
being independent of section 4 (3) (i), and it has 
been held that business conducted by an educational 
institution was nonetheless “property" within the 
meaning of section 4 (3) fi) of the Act, and that th^ 
limiting conditions attaching to section 4(3) (ia) did 
not govern section 4(3) (i). The insertion of clause 
fia) in section 4(3) was really intended to operate as a 
restriction on section 4(3) (i), and it is, therefore, best 
to remove all ambiguity in the matter by making it 
clear that section 4(3) (ia) is to be regarded as a pro¬ 
viso to section 4(3) (i). 

H.—Collection and Information at Source. 

65. The existing provisions authorising or compelling 
deduction of tax at source do not for the time being 
seem capable of being expanded. 

66. The obligation to give verified information on 

requisition may be imposed on any person who may be 
assumed or suspected to have made payments of rent, 
premium, interest, commission, royalty, brokerage, 
annuity, etc. 

A statutory obligation may be cast on persons 
making payments of Bs. 1,000 or more per annum by 
way of taxable rent, premium, etc., vohmtarily to fur¬ 
nish information oi such payment to the nearest 
Income-tax Officer. If the Collating Organisation 
is made efficient, the lower limit of Rs. 5,000 fixed by 
Buie 42 for returns to be furnished under section 19-A 
in respect of dividends paid by companies may be 
reduced to Bs. 2,000, if not to Es. 1,000. Where 
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127 

129 

181 

182 
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dividends are collected by Baaka (as eomeiimea 
happens) as representing shareholders whose names are 
not disclosed, either the company may be asked ^ •> 
ascertain or the Banks may be asked to disclose the 
names of the shareholders on whose behalf the divi¬ 
dends are collected. It may also be useful to enact a 
provision that persons doing business m India on 
behalf of non-residents or in respect of goods sent to 
India for sale by non-residents, should report the fact 
of such business to the Income-tax authorities, and 
also give them the names of the non-residents on whose 
behalf they are doing business or whose goods have 
been sent to them for sale. 


Para^aph 

itfo. 

« 

■3* 


134 


T.—Advance Payments and Interest Thereon 

67. We are unable to recommend the lepeal of section 

18-A of the Act. In this connection the alternative 
i- suggestions made by Khan Bahadur Vachha and by the 

In.ii.-n Chamber of Commerce, Calcutta, seem worthy 135, 
of exahiination. 136, 137 


68 . 


69. 


r • ■ 


60. 


61 . 


There is reason for differentiating between advance 
payments under section 18-A and the deduc¬ 
tions of tax under section 18 in the rn.atter of allowing 
interest on the former and not on the latter. The ])ro- 
vision which allows interest at 2 per cent, on advance 
payments but makes the subject chargeable for jiay- 
ment of interest at 6 per cent, in cc;rtain eontingeneies 
is not without justification. 196 

If the assessment is not completed before the end 
of the assessment .year, the assessee who has made an 
advanc payment can legitimately claim that ho should 
not be made to suffer for the delay on the part of the 


Department 

In this 

view it seems to us 

right 

to 

allow 

interest 

to the 

asssessee 

at least 

at 4 

per 

cent. 

on the 

deposited 

amount 

from the 

close 

of 


the assessment year, except where the completion of 
the assessment before that date has been jirevented 
by the conduct of the assessee. 139 

J.—Deductions and Allowances. 

On the question of expenses incurred for business 
purposes, we recommend that Income-tax Officers may 
be instructed not to be unduly strict about the amount 
of expenditure under heads like motor cars maintained 
end entertainments and amenities provided for the 
benefit of customers so long as they are satisfied that 
«ueh amount was actually spent and that no attempt 
was continuously made to' pass off private expenses as 
business expenses. 140 

Income-tax Officers should be warned to be on their 
guard against attempts to show items of capital ex¬ 
penditure on plant, machinery and building as no more 
than costs of ordinary repairs and maintenance. 
Whenever they find that any claim under these heads 
is larger than may seem normal or reasonable for that 
particular concern, they may be instructed to extmine 
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the items themselves with the aid of experts and place 
on record for the guidance of future officers the results 
of their examination. 


Paragraph 

Jfo, 


141 


The provision permitting deduction of interest paid 
on loans borrowed for business does not appear to have 
led to any large measure of evasion, and we do not 
recommend any change in sect, hi 10(2) (iii). 142 


E.—Stock Valui on. 


€8. It has been suggested, firstly, that it may be made 

compulsory on Auditors to certify the correctness of the 
stock and not to rely on the certificate of the Manager, 
and siioondly,, that the Income-tax authorities should be 
given power to check stock lists at or about the time of 
their preparation and to enter premises to satisfy them¬ 
selves that the stock lists iirc accurate. The proimsal 
sliould he given a trial if a provision can be made in 
the Companies Aitt accepting the first part of the pro¬ 
posal and in the Income-tax Act for the second, subject 
to the limitation that the powers of the Income tax 
Officer to enter premises shall he exercised only after 
recording his reasons for taking the step. 146 


64. \\'hi-vc (.he nature of h\isiness is such that the 
standard rate of profit is mnforjiily applied on all piir- 
< lias( s of <iach class and such classes can he identified 
ill sales, the method presc''tl)ed and followed in the 
t'.SA. may be used with advantage in Indian condi¬ 
tions to arrive at stock valuation in the case of letail 
merchants, departmental stores, dry goods stores, etc. 

Tile iirinciples is first to increase tlie cost of the goods 
purchased hy a trader hy the standard percentage 
applied by him to such puichases to cover profits, 
expenses, etc This brings the cost price on a ])ar 
with the sale price. If there are no fluctuations in 
prices, then the r('a]iRations on sales ha-se only to he 
deducted from this value and the balance would 
rfc))resent the selling pric.e of the goods on hand. 

Reducing this value again by the percentage added 
previously, will bring it down to the cost. If, however, 
there have been fluctuations in the prices during the 
year and these fluctuations have forced a lower price, 
the selling price has to be marked down at a rate corres¬ 
ponding to the fall. We do not propose, however, 
that this method should he given statutory authority of 
si rule, but recommend that it might be included in 
adpiinistrative instructions to Assessing Officers. 147 & 148 

65. In view of the fact that section 13 of the Indian 
Act is sufficient authority for insisting on proper and 
consistent valuation of stock, we do not recommend 
introduction of any rules of the kind enacted in U.S.A. 

Such pixivision* might fetter the discretion now enjoyed 
hy the Income-tax nuthorities to make exceptipne in 
deserving cases. 153 
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We do not approve of the suggestion that stock 
should take into account not only price changes but 
also changes in the volume of the stock, and that any 
appreciation in the value of the original volume should 
be excluded from profits. 

We see no need, at least at this stage, to enforce 
an elaborate system of rigid rules for stock valuation 
in this country. Thti Indian Act is already strong 
enough to insist on correct valuations being made. It 
would be sufficient if the Income-tax Officers are 
instructed administratively to observe principles some¬ 
what on the lines incorporated in the U.S.A. Regula¬ 
tions with variations suited to local practice. This will 
secure uniformity of practice and help in the gradual 
training of the trade. 

L.—USUTEUOTUABY MORTGAGES 

We recommend the adoption of the advice given 
by the Ayers’ Committee that the income derived by a 
usufructuary rnortg:vgee of agricultural land be ex¬ 
cluded from the definition of “agricultural income’’ 
in so far as it represents interest payable to him on 
the mortgage loan. 

If it is feared that this proposal amounts to an 
interference in the provincial sphere, the question may 
well form the subject of an express agreement between 
the Centre and the provinces. There is no justification 
for the mortgagee being allowed to escape liability 
altogether with neither the Centre nor the provinces 
taking this portion of the income. 

M.—Premium on Leases. 

We think that premia received in conuection with 
leases should he treated as part of the lessor’s taxable 
income. 

Wlitre the lease is not for a specified term, it may 
not be wrong to take the whole amount of premium 
into account in the year of receipt. Where the lease is 
for a stated period, the fairer method would be to distri¬ 
bute it over the period of the lease though this may not 
be mathematically the correct method, [f the lease is 
terminatid before the expiry of the term fixed, the 
balance of the premium would become chargeable in 
the year of termination of the lease, except where it 
has to be returned to the leasee. The .same principles 
will have to be followed in making a deduction in favour 
of the lessee in cases in which he may be entitled to a 
deduction. 

N.—Unclaimed Balances. 

We rcoommend that unclaimed and waived sur¬ 
pluses to the credit of customers, suppliers and 
employees to the extent they are made up of deductions 
or allowances previously allowed as admissible 
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expenditure when determining assessable income, may 
be deemed to be profits if they have remained unpaid 
for over three years. It is not intended to compel the 
trader or employer to plead limitation. The three years’ 
limit is suggested only as a convenient working rule. 
It would also be a logical corollary of this rule that if 
and when the person entitled to these susiiense items 
claims and are paid them, they will once again be 
allowed as admissible deductions in the year of pay¬ 
ment. If an enactment is passed to constitute unpaid 
wages as a separate fund for the benefit of labour, the 
above recommendation cannot apply to such unclaimed 
funds as may fall vdthin the ambit of that legislation. 

O.—Superannuation FuncUi 

70. If all the requirements of section 58-B are satisfied, 
it is doubtful if the Central Board of Revenue can 
refuse to recognise a superannuation fund. The power 
to impose c(jnditions' would probably have reference 
only to the three eventualities mentioned in the proviso 
and not in other circumstances independent of these 
contingencies. 

The provisions of the Income-tax law in respect 
of superannuation funds should, as far as possible, be 
brought into line with those relating to Provident 
l^’unds. It is difficult to see why the power given to 
the Ci uiral (joverniiunt to make rules as in section 
r)8-L(2) should not be repeated in the case of Superan- 
uuution Funds. This lack of power to make rules is a 
serious drawback in the scheme of Suj^erannuation 
Funds under the Income-tax Act of which unfair use 
can be made. 

71. The provisions of the Indian Act with I’espect to 
Superannuation Funds need to bo amplified and a 
geiu'ral power must be given to the Central Board of 
Ri venue to make ruUs or regulations as has been given 
to the Commissioners in the United Kingdom under 
section 32 of the Finance Act of 1921. We further 
suggest that provision should be made in the Act itself 
similar to Regulation 8 of Superannuation Funds under 
the U. K. Act, as amended in 1931, as an exception to 
the proA iso to Explanation 2 of Sub-section (1) of sec¬ 
tion 7 of the Indian Income-tax Act. 

72. Suitable amendments may be made in the Indian 
Act restricting the maximum limit to which . the 
contributions by the-employee and employer may 
be made to 25 per cent, of the employee’s salary. 

73. We do not recommend that the limit of exemptions 
on interest as laid down in section 58-F shall apply to 
the aggregate of the interest on the Provident Fund and 
Superannuation Fund. 
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74. Provision^similar to those in section 58-E woiird 

be difficult to work in’connection with Superannuation 
Funds and would operate inequitably. U schemes 
under which employers make premium payments to 
Insurance Companies to secure an Endowment Insur¬ 
ance Policy of recurring annuities to their employees 
are to be considered, then the benefits being capable 
of being traced to individual employees, Ihe contribu¬ 
tions might be included in the incomes of the employees 
on the linos of section SS-E of the Act and that relief 
should be granted in respect of such contributions 
under stetion 15 to the extent the em])lo.yee would be 
entitled to if the contributions were life insurance 
premium payments made by the employee himself. 

•75. Suitable amendments mav be made in section 

58-C(i) so as to permit the fund to ndain accumulated 
'balances due to any inemhcr of the fund, who has 
'Ceased to be in employment and at w’hose request the 
amount is retained iti the fund to be drawn by him at 
any time on dcinaud. The interest on balances retain¬ 
ed in the fund will he liable to tax in the member’s 
hands, hut the provision is made only to give certain 
facilities for protecting the hard-earned savings of a 
certain class of employees from being frittered awniy 
or lost in indiscreet investments. 

P.—Super-tax on Associations 

'76. The second proviso to section 55 should be recast 

so as to permit an assc'-ssee’s share in the profits of an 
unregistered firm or other association being included in 
his total income even though such profits have suffered 
super-tax. The assessee should, how'ever, get credit on 
the analogy of section 49-B for the stiper tax paid by 
the firm or association in respect of his share of the 
income of the firm or association. 

Q.—Avoidance and Evaaion 

77. An explanation may be added to section 10, sub¬ 

section (3), to the effect that for the ])nrposo of that 
sub-section the ■w'ord “child” shall include adopted 
child, foster child, step-child, illegitimate child and 
grandchild. 

'78. Sometimes the operation of section 10. sub-section 

3. is avoided by each of two brothers making similar 
settlements in favour of the minor child of the other. 
It is for Government to consider whether any specific 
provision should be made in respect of tliis class of 
cases. 

79. Tt is desirable to make express provision in respect 

of shares standing jointly in the name of a person and 
his wife or his minor child. The appropriate provision 
will be that where the ■'^’ife or child became entitled 
to an in'terest in the shares without any contribution 
direct or indirect by or from the estate of the other joint 
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holder (being the husband or ancestor), each of the 
joint holders must be assessed separately iij respeet of 
tile dividend in proportion to their beneficial interest in 
the shares, in other cases, their share of the dividend 
should also be treated as part of the income of the 
husband or ancestor, as the case may be. 

' 80. Jf by reason of events subsequent to the transfer, 

the husband or ancestor should lose his propi'rties, there 
is uo lustifiable reason why the income accruing to the 
v\ itV or minor child should not be iiidependeutly 
assessed in the bands of the wife or minor child. It 
would, therefore, l^e legitimate to provide that if the 
tax: in res])ee,t of the income of the wife or minor child 
cannot be recovered from the husband or the ancestor, 
as the case may be, the income may bo independently 
assi'Sf,. d as Lliat of the wife or minor child and the tax 
so (ixed may be recovered from fhtir projarty, includ¬ 
ing tlie traush rred ju-uperlx . 

61 Jn the case of lilank transfers of shares and 

securities, where a registenal lioidtr is not, or has ceas¬ 
ed to be, the beneficial owner, (he fair eouise would be 
to t’eat tli(> transferor or the registered bolder as a bare 
tiustee and the real transferee as the beneficial owner. 
The dividend or interest on the transfernal sluu’es or 
'seenritics must lie assessed as jiart of tlie ineomc of 
tile transferee or real owner, exeeiil. where the transfer 
itself IS ex-dividoiid. A eianse may, therefore, lie 
inserted in th(> definition section to the- effect that 
“shareholder” is the person benefVjially entitled for 
the tiiJK' being to the share or to the dividend payable 
in respee't thereof. 

82. Till' principle, contained in section 9(.3) is, as the 

law stands, applicable only to assessments of income 
from proju'rfy. 'The jn’iiiciplc should be applii-able to 
all hinds of income. It is, therefore, necessary to 
remove sub-section (3) of section 9 from its present 
place and enact it as nn independent provision appli- 
cnlile to all hinds of income. It may also be necessary 
to add two more provisions: (i) where shares in com¬ 
panies stand registered in the nanu' of more than one 
person, they shall lie deemed to be bold by them as co¬ 
owners and the income derived by them by way of 
dividends on such shares shall, subject to the provisions 
of section J6, be assessed in the manner indicated in 
wdiat is now section 9(3); and (2) as that sub-section 
requires the respective shares to be definite and ascer¬ 
tainable, another clause will be necessary, viz., in the 
absence- of evidence as to the respective, beneficial 
interests of persons in whose names shares may jointly 
stand, they shall be presumed to bo entitled to equal 
shares therein. To enable the Income-tax authorities 
to obtain information as to the' beneficial ownership 
of shares, it is necessary to insert in section 38 a pro¬ 
vision similar to Rule 11 of the English Finance Act, 
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1922, which compels a person, in whose name any 
shares of a company are registered, tq state, if so 
required by a notice in writing, whether or not he is ^ 
the beneficial owner of those shares and, if he is not 
the beneficial owner, to furnish the names and 

. addresses of persons on whose behalf the shares stand 

registered in his name. For non-compliance with the 
notice, the Income-tax Officer should have power to 
impose a penalty, if it is considered that a proseciition 
under section is not desirable. 

B.—Bankruptcy and Winding Up 

, 83. The language of Section 230, sub-section (1), of 

the Indian Companies Act should be amended at least 
to the extent of allowing preferential payment of one 
year's assessment if assessed for a period anterior io 
the winding up, nafw'dhutanduig fhat ihe assessment is 
not made until after the winding up. Whether the 
period for which priority could be claimed can reason¬ 
ably be extended to more than one year, is a matter 
for consideration. 190 

84. It is desirable also to make express provision for 

tax leviable in res})cct of profits (if any) eariu'd after 

the commencemieiit of the winding up or bankruptcy. 191 

,85. It is desirable to provide either in the income- 

tax Act itscll just alter section or by appropriate 

lules under the Bankruptcy law and under the Indian 
Companies Act tha^ a Beceiver or liquidator shall, 
within a specified period after his appointment or 
takmg charge, give notice of that fact to the jiroper 
income-tax authority and, on hearing from him shall 
set aside, out of the assets available for the payment 
of the tax, assets to the value of the amount notified. 

Such provisions arc particularly necessary in the case 
of non-public limited companies. A provision similar 
to section 215 of the Australian Income-tax Act, 1936, 
may be introduced in the Indian Act as it provides 
both for notice to the Income-tax authorities and for 
the obligation of the trustee to comply with any 
demand on behalf of the revenue as well as penalty 
for default. In the case of liquidation of non-publio 
limited companies, it may be worth while to introduce 
as part of the scheme of section 23-A, provisions cor¬ 
responding to sub-sections (5) and (6) of section 31 of 
the U.K. Finance Aet of 1927, which enacts that the 
I/iqnidator shall be responsible for doing all matters 
or things required to be done by, or on behalf of, the 
company, and the Liquidator shall be responsible for 
the due payment of super-tax payable, by or recover¬ 
able from, the company. 
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S.—Submisaion ot Returns. 


80. Instead of having to amend proviso (a) to section 

" *^8(1) every time the Finance Act changes the mini- 
. mum fixed for income-tax liability, it would be desir¬ 
able to make a self-adjusting provision by enacting 
that no penalty for failure to furnish a return under 
section 22(1) shall be imposed on an assessee whose 
mtal income does not exceed the maximum amount 
not chargeable to ihebrne-tax by more than lls. 1,000. 

87. An Income-tax Officer may require every person 
to submit a return if his total income in the previous 
year does not fall short of the maximum amount not 
chargeable to incornc-tax by lls. 500. 

88. Failure to submit a return under section 22(1) may 
be made an offence if the income of the person is found 
TO exceed the maximum amount not chargeable to 
income-tax by more than Rs. 2,000. 

89. It is desirable to empower the Inspectorate staff 
to examine the accounts and to take sworn statements 
from persons whom an Inspector has reasonable 
grounds to believ(’ to be persons with a taxable income. 

90. It is not desirable to compel submission of returns 
by imposing high assessments in their absence. Inad¬ 
vertent omis.sion to submit a return, even if there be 
no reasonable cause for failure, should be treated 
lightly. Reasonable and judicial discretion should 
be exercised in imposing penalty for failure to submit 
a return, unless the case can be regarded as an aggra- 
vat<‘(l ojie by reason of repeated failures or other special, 
circumstances. 

T.—Maintenance of Accounts 

91. It would not be feasible to impose a legal obliga¬ 
tion on all jiersons to keep accounts. 

92. Maintenance of accounts should, be encouraged by 
accepting them wherever feasible, iinless tlie defecte 
disclose'a. desire to conceal profits, or the accounts 
ar(', so badly kept as to make them useless. The 
Central board of Revenue should issue directions in 
this sense. 

93. Income-tax Officers should have power to— 

(1) pay surprise visits to the houses of assessees and 
their business premises; 

(2) search for account books and seize them, if 

necessary; and * 

(3) call for siiccossing year’s account books. 

94. Primary and subsidiary account books should be 
preserved for a period of at least 4 yeaps. 

95. It is not desirable to make audit compulsory, except 
in the case of businesses with large incomes. 
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96. The Central Board of Eevenue should consider, in 
consultation with the Accountancy Board, whether a* 
form of Auditor’s certificate, acceptable to the Income- 
tax Department, can be laid down. 

97. In the case of unaudited accounts, statements should 
be submitted showing how profits have been arrived at 
from the books of account maintained by the business. 

The Head Note No. 2 to Part IV of the Return should 
be amplified to make it incumbent on the assessee to 
submit a return of his ^Vading account as well. 

98. ] ncome-tax Officers should have power to call upon 
Auditors to disclose the names of the businesses whose 
accounts they have audited. 

U.—Best Judgment Assessment. 

99. The practice of making progressive enhancement of 
asscssit.ents should not be ap])lied to every case of a 
failure to render a return. It should be resorted to 
where the assessee has adopted a deliberate practice of 
not making a return of income. 

100. An effort >«iiould be made to maintain records of 

* market conditions and of statistical data with regard to 
the rise of pi’ices and such other matters so that when 
the time of assessment comes, the Incoiiie-tax Officer 
may Imve some material on which to make as fuT an 
estimate as possible of ’ e profits of the business under 
assessment. 

101. If accounts are nof. comytlete, an opportunitv may 
well be given to the assos.see to complete the accounts, 
'minor mistakes may well be ignored, more leniency may 
be shown in case's in which accounts are producc'd but 
they are only found to b<' somewhat uiisatisfactory thai'. in 
cases where ))o accounts arc 7 )roduced, or the accounts 
produced are found to l)e false. Whf're the Tncome-tax 
Officer decides to r('j(>ct the accounts, he should inform 
the assessee of hif^ intention to do so and give the 
assessee an opportunity to adduce any other material that 
he may wish to aidduce to help the Income-tax Officer 
to form a best judgment assessment. 

102. So far as there is any doubt in the interpretation of 
law, the benefit should go to the assessee; where there is 
any doubt on a question of fact, having a bearing on 

• the assessment, the principle of s^tiou 106 of the Indian 
’’Evidence Act may be followed and the benefit of any 

-ubt should go to the revenue. 

V.—Penalties. 

103 We are not in favour of the suggestion that persons 

who do not submit their returns should be disentitled 
from claiming statutory deductions of certain kinds. 
An automatic penalty of the kind would operate in¬ 
equitably. The discretion of the Income-tax authorities 
to regulate the quantum of penalty should be retained. 

104. Section 28 itself should recognise in the penalties pres¬ 

cribed under it the degree of delinquency involved in 
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the various defaults enumerated in that section. The 
penalty under clause (a) of section 28 may be 25 per cent. 

the tax payable. 219 

The penalty under clause (b) may be equal to the tax 
which would have been avoided if the income returned 
had been accepted as the correct income. 220 

With regard to the penalty under clause (c) of 
section 28, the element of- mens rea should not be done 
away with altogether. The clause should be recast on 
the lines of section 329 and section 330 of the Codifica¬ 
tion Committee’s draft making a distinction between a 
person who submits an incorrect return negligently and a 
person who submits such a return fraudulently. The 
penalty in the case of the latter may be heavier than in 
the case of the former. 222 

With the enlargement of his revisional powers under 
section 33-B, added in 1948, the restoration of the Com¬ 
missioner’s powers to impose a penalty is called for; the » 
Commissioner, therefore, may be included among the 
authorities enumerated in section 28 as competent to 
impose a penalty. ^ 228 

Section 28(l)(c) may bo suitably amended so that 
penalty under that clause may be imposed even if the 
circumstances atlractii\g the operation of the provision 
are discoverisd after the proceedings, in the course of 
which the misconduct occurred, have been closed. The 
proceedings taken under section 34 may, for the pur¬ 
poses of section 28(1 )(c), be regarded as a continuation 
of the original proceedings. 224 

Imposition of penalty should not be merely mecha¬ 
nical, and judicial discretion should be exercised in the 
matter. - 226 

The statutory previous sanction of the Inspecting 
A.ssistant Coraniissioner should secure that the power 
to impose penaUy is not lightly exercised, especially 
if it is the first default of the assessee. As the law 
prescr.bcs only the maximum penalty, each case should 
be treabid on its own merits. 227 

Both in the interest oi the assessee and the Depart¬ 
ment, it IS worth while to encourage the honest defaulter 
to come forward, even if it be after the expiry of the 
notice date, and tile a return siio woto. A proviso should 
be added to section 28(1), before or after the existing 
prov’so (a) bo section 28(1), to the effect that, no penalty 
for failure to furnish a return in response to a notice 
under section 22(1) shall be levied if, before the issue of 
a notice to him under section 22(2). a person delivers a 
return ns required under section 22(1), and the Income- 
tax Officer is satisfied that the omission to furnish the 
sam? within the prescribed period was due to ignor¬ 
ance, mistake or other^i^ufficient c^use. 228 

Before giving his approval to the imposition of a 
penalty, the Inspecting Assistant Commissioner should 
give an opportunity to the assessee ^of being heard and 
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if, after hearing him, he gives his consent to the order 
of penalty proposed to be passed, the appeal against such 
order should lie direct to the Appellate Tribunal. |i*the 
proposal to make the Appellate Assistant Commissioners 
independent of the Department is accepted, then there 
is no harm in the appeal being heard by the Appellate 
Assistant Commissioner as at present. 

113. The penalty under section 28(1), clauses (b) and 
(c), should, as far as possible, be related to attempted 
concealment. The principles laid down in the Central 
Board of Revenue Circular No. 40 of 1941 are generally 
sound, but the Income-tax Officers must carefully con¬ 
sider whether a case is merely one of concealment of a 
particular item or items, or the concealment which they 
may discover is such as to suggest that the accounts are 
unreliable and should be rejected. Though the discovery 
of concealment may be a common factor to both cases, 
the two cases obviously belong to different categories 
for the purpose of penalising the asscssee. The Circular 
may, therefore, bo suitably modified so as to bring these 
considerations clearly to the notice of the Income-tax 
Officers. ♦ 

114. Normally, the procedure- by way of levying a penalty 
under section 28 should be followed in preference to 
prosecution. Prosecution should be resorted to in flag¬ 
rant cases or in cases of repeated violation of law, or 
where the imposition of penalty has had no effect, or 
where the amount involved is large. In order that the 
prosecution may have a deterrent effect, section 52 should 
differentiate between the less serious and more serious 
offences and, in the case of the latter, imprisonment 
sl^ould be made either simple or rigorous, and the limit 
of fine may be extended to Rs. 10,000. Unless the case 
is a gross one, compounding may be resorted to, but 
the policy should, as far as possible, be uniform, so 
that no occasion should arise for the criticism that a rich 
man can, if found out, purchase his freedom by payment 
of money while the poor man has to go to jail. The 
sanction of the Central Board of Revenue 'should invari¬ 
ably be obtained both for prosecution and for compo¬ 
sition so as to maintain uniformity of treatment. Those 
on whom a penalty has been levied more than once under 
section 28(l)(c), or who have been convicted in respect 
of more serious offences under section 52, should be held 
to be disqualified for membership of legislative or local 
bodies, or for acting as trustees, unless Government in 
special cases agrees to set aside the disqualification. The 
operation of section 54 of the Act may to this extent 
be excluded where with the sanction of the Commis¬ 
sioner the fact of an assessee having been subjected to 
a penalty under section 28(iQ(o) has to be made public. 

The Central Board of Revenue or the Commissioners 
should draw up a list of persons who are entitled at pre¬ 
sent to appear as Income-tax Practitioners by reason 
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of possessing qualifications nnfUr section 61(2)(iv)(a) of 
the Act and of those at present qualified under section 
61(2)(iv)(b) and (c), provided that the latter pass an 
examination in Income-tax Law and Accounts sirnilar 
to that prescribed for Income-tax Officers. No further 
addition need be made to the list unless the person who 
proposes to practice as an Income-tax Practitioner passes 
such an examination. All Income-tax Practitioners hav¬ 
ing their names on the roll maintained by the Com¬ 
missioners or the Central Board of llevenue should be 
required to conform to a code of professional conduct and 
discipline prescribed by the Central Board of llevenue. 240 


116. We should adopt the English practice and add a sub¬ 

section to section 28 so as to provide that a person who 
wilfully and knowingly abets any person who has render¬ 
ed himself liable to a penalty under circumstances men¬ 
tioned in section 28(l)(c) of the Act, may be ordered 
by an Income-tax authority to pay a fine which may 
extend to Es. 500. An appeal may be provided against 
the imposition of fine on the abettor. The appeal should 
be heard along with the appeal, if any, against the 
assessment in the proceedings which resulted in the 
imposition of the fine on the abettor. 241 


s*' W.—Secrecy and Publicity 


117. Tho principle of secrecy and confidence attaching to 

the Income-tax proceedings is not to be lightly violated, 
but it is equally important that these principles should 
not afford a cloak to the assessee to make reckless 
statements in order to avoid tax liability with the assur¬ 
ance that such statements will not involve him in any 
serious consequences. The provisions of section 54 may 
be relaxed in the following cases: — 

Disclosures of confidential information to— 

(1) the Advocate-General where it appears that there 
had been a breach of trust relating to charity^ so thafi 
the Advocate-General may, if so advised, take suit¬ 
able steps in the matter; 

(2) the Provincial Gov/ernment in respect of infor¬ 
mation having a bearing ou the recovery of Sales Tax. 

[This provision is indistinguishable in principle from 
the provision at present contained in clause (j) of sub¬ 
section (3) of section 54. ] ; 244 

(3) the proper authorities when the assessee 

makes, in the course of Income-tax proceedings, state¬ 
ments which implicate him in criminal offences, when 
such statements have been made with a view to escape 
liability under the Income-tax Act; and 245 

(4) a third person where the assessee asserts the 
right of such third person to certain property or income, 
and the Income-tax authorities have reason to believe 
that such assertion is not true and has been made 
with a view to escape or reduce liability to income. 



223 

Bficommendation ^ Parapragh 

No. 

tax. [This provisiou is analogous to section 7(4) of 
the Income-tax Investigation Commission Act, and 
should be adopted as a part of the ordinary law 
relating to income-tax.] 246 

The proposal of giving wide publicity to persons who 
are found to have made gross understatements of their 
income may be dropped. 247 

There is advantage in public exposure of persons who 
are guilty of deliberately cheating the revenue. 248 



X.—Cancellation of Assessments, Revision and Review. 

120. Freer use may be made, especially in cases decided 

under the proviso to section 13 or under section 23(4), of 
the power under section 27 to cancel assessments, 
particularly where the Income-tax Officer is satisfied that 
the true accounts of the assessee are forthcoming at that 
stage. 251 

121. Where it has been established to the satisfaction of 
the Department that earlier assessments were made 
owing to a boita jidc mistake, on the part of the Depart¬ 
ment or the assessee, it should be within the power of the 
Commissioner to relax for just and adequate cause the 
time limit of one year imposed under section 33-A of 

the Act. 252 

122. Where justice caainot be done by the exercise of the 
revisional powers under section 33-A, or by way of 
rectification under section 35, a limited power of review 
may be conferred on the Jncomc-tax authorities similar 
to that possessed by the Civil Courts on discovery of 
new material which could not have been produced with 

due diligence during the original proceedings. 258 

Y.—Appeals 

123. There should be a right of appeal (1) against an order 

under section 35 (rectification) and (2) against an order 
of an Appellate Assistant Commissioner refusing to 
extend the time for filing an appeal or dismissing an appeal 
as not filed within time. The appeal against an order 
under section 35 should lie both in cases where the 
authority takes action and makes an order of rectifica¬ 
tion, or refuses to take action. The appeal against an 
order under section 85 should be limited only to the 
rectification ordered or to the refusal tfo make afn order 
of rectification. It should not be open to the appellant 
on such an appeal to reopen the merits of the original 
order, except to the extent permitted by section 35. 254 

124. There should be a^ right of appeal against an order ■ 

appointing a person os an agent of a non-resident. 255 
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"Where an order has been passed under section 23-A 
of the Act, directing that the undistributed portion of 
the previous year’s assessable income of a non-public 
company should be deemed to have been distributed 
as dividend among the shareholders, any share-holder 
should have a right of appeal against such an order, 
even though the company has not chosen to appeal. 256' 

Where an order has been j)assed under section 
23-A(3)(ii) that the proportionate share of a member of a 
non-pul?lic company in the undistributed profits be 
included in his total income and the tax payable in 
respect thereof is made recoverable from the company, 
the company should have a right of ai)peal against such 

an order. 257 

• 

Where a non-resident person has failed to pay the tax 
ajftrcr assessment and still desires to prosecute his appeal 
against it, he should either deposit one-half of the 
amount of the tax payable, or. fiive secur.ty for the full 
amount before such appeal coitu'S on. for hearing. A 
request in this behalf should be made before the 
Appellate authorily by the Income-tax Officer after he 
has ohtiiined tlu' i)revif)us approval of the Inspecting 
Assistant Commissioner. Where the order under appeal 
pr!ma facie .so imsiistain.ahle that it would be an 
unjustifiable hardship upoji the non-resident to ask him 
to furnish the deposit or give the security, the Appellate 
authority may waive such requirement. 2o&' 

Z.—Stay of Becovery Proceedings 

128. , Specific provision should be made in the .\ct enabling 

th^ Appellate Assistant Commissioner, the Appellate 
Tribunal, the Commissioner or the High Court to stay 
the recovery of the tax, penalty or interest pending the 
disposal of the appeal, application or reference, as the 
case may be, to the extent to which such tax, penalty 
or interest is in issue before them. Such order may be 
passed if, on perusal of the order which is the subject 
matter of an appeal, application or reference, they have 
reason to think that the order is contrary to law or other¬ 
wise erroneous and unjust. Applications for stay should 
be required to be filed without unreasonable delay, and 
on such application notice should be issued to the Income- 
tax Officer concerned. On hearing the Income-tax 
Officer, the Appellate Assistant Commissioner, the 
Appellate Tribunal, the Commissioner or the High Court, 
as the case may be, may call upon the %ssessee to give 
security for so much of the amount as is covered by the 
stay order. If ultimately the nssessee fails either wholly 
or partially, he should be required to pay interest at 
8 per cent, on the amount originally stayed, but subse¬ 
quently ordered to be recovered pursuant to the decision 
^ the appeal, application or reference. 261 


No. 

125. 


126. 
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AA.—Appellate Procedure 

129. It would be unfair to forbid the j)roductiou of evidence 

at the appeal stage, where the assessee had no opportunity 
to produce the necessary evidence or was not suffi¬ 
ciently informed of the points on which evidence was 
required to be adduced. But the Appellate Assistant 
Commissioner should not allow fresh evidence to be 
brought on record in cases where the relevant material 
was wilfully withheld by the assessee before the Income- 
tax Officer. In order to enable the Appellate Assistant 
Commissioner, or the Appellate Tribunal, to decide 
whether the evidence was wilfully withheld, the Order 
sheet should show what opportunity was given to the 
assessee to adduce evidence and on whart points evidence 
was required to be produced. Notice under section 
22(4) should indicate with some degree of precision what 
documents and accounts were required to be produced. 
All this may be provided for by a statutory rule. 

180. It should be for the appellant to prove, in the first 

instance, that the order made by the lower authority is 
incorrect. But if the order is, in the very nature of the 
case, based upon findings which it would not be possible 
for an appellant to controvert out of his own knowledge, 
then it should be for the Income-tax Officer or the 
Departmental Representative to satisfy the Appellate 
authority that the order appealed against is reasonable. 
The Appellate authority itself must be satisfied that the 
cider of the Income-tax Officer or the Appellate Assis¬ 
tant {’ominissioner is not unreasonable, and even where 
+he appellant fails to adduce sufficient reason against)the 
order, the Appellate authority cannot divest itself of its 
responsibility to see that the assessment is not un¬ 
fair. Where the Appellate authority feels that the 
Income-tax Officer’s decision is unreasonable, or, as the 
Courts say, no reasonable man could have arrived at 
that decision, the burden would shift to the Income- 
tax Officer to satisfy the Appellate authority that his 
estimate is reaonable. Convention might be developed 
that the o der of the Income-tax Officer or the Appellate 
Assistant Commissioner should not normally be super¬ 
seded, unless the Appellate authority felt that the order 
of the Income-tax Officer or the Appellate Assistant 
Commissioner was unreasonable and there was suffi¬ 


cient ground to come to a different conclusion and not 
merely because it would itself have come to a different 
decision if it were the first authority deciding the case. 

iSl. With regard to appeals against best judgment assess¬ 

ments, the Commission is unable to agree with the 
suggestion.that assessments under section 23(4) should 
be made non-appealable. 

i82. The scope of an,appeal against a best judgment assess¬ 

ment must include the consideration of the question 
whether the Income-tax' Officer was right in proceeding 
under section 23(4), or under the proviso to section 13. 
If the assessee had an opportunity and was in a position 
to produce relevant evidence but had wilfully‘withheld 
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it from the Income-tax Officer, he should not bo allowed 
to lead fcuch evidence for the tirst time before the 
Appellate authority. If even with these precautions fresh 
material is admitted, the Appellate authority should give 
due weight to it and' the estimate made by the Income- 
* tax Officer may be set aside only if it is found to depart 

materially from the estimate made by the Appellate 
authority after such consideration. 270 

183. Appellate orders which accept most of the arguments 

advanced by the Income-tax Officer but merely make a 
slight variation in the percentage of profits estimated 
by the Income-t-ax Officer, are calculated to add to the 
difficulties of the Assessing Officer while encouraging the 
assessee to gamble on the chance of a reduction by the 
Appellate authority. Save in special circumstances, 
the Appellate authority should not interfere with the 
estimates made by the subordinate authority if they are 
not wide of the mark. 271 


lai. 


135. 


136. 


187 . 


BB.—Refunds 

It should be possible to expedite the work of refund 
with some planning and proper supervision. Where the 
staff is inadequate, it should be bi'ought to the proper 
strength required for quick disposal. The Central Board 
of Itevenue might consider if some system.on the lines 
indicated in paragra])h 125 of the Eeport ofr the Depart¬ 
mental Committee on Income-tax in the United Kingdom 
might not be adopted with profit. 278 

It shovild be impressed on Income-tax Officers that 
the disposal of refund applications is as important a part 
of their dutj-^ as that of making assessments and that 
any dereliction of this duty would be taken serious notice 
of. In order to compensate in some measure the appli¬ 
cants for refund, for the delay in making refunds, they 
should be entitled, after the expiry of 6 months from the 
date of the receipt of the application, to interest at 2 per 
cent, on the snm found due to theun, unless the applicant 
himself is mainly responsible for the delay in the dis¬ 
posal of the ap))lication. 279 

_ In respect of refunds arising as a result of orders 
of Appellate authorities under section 48(2), or of ■ 
orders in revision inade bv Coininissionei’fe under section 
33-A, or of orders in rectification made, under section 
35, the liability to])ay interest should ar se 3 months after 
the expiry of the order which necessitates a refund. * 280 

The legal difficulty M'hieb prevented the l^rivy Council 
in the Tribune Trust case from ordering refund of the 
tax, which subsequent decis'on of the Privy Council 
proved that the Department had no right to recover 
should be removed and it should be enacted that, where 
parties are the same and the point in dispute is the, 
same, the later assessments must be treated to have been 
conditional though they are not formally made the subject 
of pending proceedings each yfar. Similarly, in order to 
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protect the interest of revenue, a provision should be 
made that when the dispute is the same, relates to the 
same asscssee and the final jiidgment in an earher asses's- 
ment proceeding ind.cated that the subsequent assess¬ 
ments should have been made on a different basis, it 
sliould be open to the Department to revise the subse¬ 
quent assessments in the light of the final jiidgment, and 
the time limit imposed by section 83-B and section 34 
should not be a bar in such cases. 281 

138. Section 50 may be suitably amended so as to provide 

that an application for double income-tax relief in cases 
falling under sections 49, dO-A and 49-D may be made 
within one year from the date of assessment either in 
India or in a foreign country, whichever is later, in spite 
of the fact that the period prescribed for making such 
claims mider section 50 may have expired. 282 

139. The provision which enables the High Court to make 

an order authorising the Coimnissioncr to postpone pay¬ 
ment of a refund consc(inent upon the decision of the 
High Court on fr reference, ].)encling tl)e disposal of the 
appeal to the ]’*rivy Council, should appear not as a 
Xjroviso to sub-section (7) of section GO, but as .in inde¬ 
pendent sub-scction. 283 

140. The refund due, .as a result of an order in appeal, may 
be withbel<l until the period for filing an .appeal or making 
a reference to the High Court against tb i< order has 
expired. The question of withholding a refund, or 
allowing it to be paid after .an appeal has been filed or 
a reference obtained, should be left to the d scretion 
of the superior authority, r/x., the \j)x)e!i!-t'} Tribunal, 
or the High Court, as tlie case may be. Tf an appeal is 
filed or a reference to the High Court obtained, the 
Income-tax Officer or the Commissioner, as the case may 
be, should file a separate application, stating reasons why 
it would be inexpedient in the interest of the revenue to 
allow refund being made under the order complained of. 

The Appellate Tribunal or the High Court, as the case 
may be, on sufficient cause being shown, should either 
order stay of the refund or permit the refund to be made 
on the assessee furnishing security to the satisfaction 
of the authority making such order for the restitution 
of the amount so refunded. No such order should be 
made unless the authority, after notice to the assessee, 

. is saftisfied (1) that substantial loss may result to Gov¬ 
ernment unless an order were made; and (2) that the 
application has been mode without unreasonable delay. 

It should be competent for the authority to make such an 
order ex parte, ])ending the hearing of the application 
If the whole or any part of the refund amount withheld 
has to be ultimately paid to the assessee, the assessee 
should be entitled to interest thereon at 3 per cent, per 
annum from the date when such refund became due to 
"the date of the actual payment. 
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00.—^Powers q! Income-tax Offlceis 

141. Income-tax Officers should have powers to gather 
relevant information, particularly (1) to deal efiectively 
with persons suf'peeted of having block-market dealings; 

(2) to enter business premises and inspect accounts 
maintained therein, place identification marks thereon, 
and,make copies therefrom, and if the officer has reason 
to thjnk that they may not be forthcoming when 
required, to impound them; (3) to moke a search of places 
where there are reasonable grounds for believing that 
relevant books and records have been kept; and (t) to 
call for relevant information from Banks and other 
business houses. 290 

Whenever possible, action under clauses (2) and (3) 
above should be taken with the previous concurrence of 
the Inspectuig Assistant Commis-ioiier. U'here such a 
course is not possible and such powers have been exer¬ 
cised, a report should be made to the Inspecting Assistant 
Cornm’ssioner stating the reasons that called for the 
exercise of those powers and the result actually obtained 
by their use. It should be the business of the Inspecting 
Assistant Comniissioner to see that the powers are spar¬ 
ingly used and after circumspection. If the powers are 
misused, the Inspecting Assistant Commissioner should 
guide the Income-tax Officer in the proper exercise of 
those powers and, if necessary, warn him. 29S 

142. It would be an advantage to have a specific provision 

enabling Income-tax Officers to call for total wealth state¬ 
ments, wherever they consider it necessary to do so. 299 

Calling for such statements should not be regarded 
as a routine process to be-gone through every year or in 
the ca.se of every assessec. The power should be exercised 
occasionally and with discrimination. Whenever an 
Income-tax Officer considers it necessary to call for such 
statement, he should record in writing his reasons for 
so doing. An ex post facio check by the Inspecting 
Assistant Commissioner would be sufficient and will place 
an Income-tax Officer on his guard against indiscriminate 
exercise of the power. 302 

If such statements on oath are to be called for, it 
would be necessary to make a specific provision in 
section 52 of the Act for the prosecution of the assessee 
who makes a statement which is false, and which he 
knows or believes to be false, or does not belfieve to be 
true. 80ff 

143. Although other systems of legislation give statutory 
sanction to payment of rewsjrds" for information having a 
direct bearing on the tax, the system is likely to be abused 
and a general invitation to informers with the inducement 
of a reward may actually result in more harm than good. 

The Commission, therefore, makes no recommendation 

in that behalf. SOiB^ 
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144. Where, before the completion of assessment proceed¬ 

ings, an Income-tax Otliccr is succeeded by another, the 
p.'oceedings may be continued by the second Income-tax 
Officer from the stage which they have already reached, 
but in case the assessee so wishes, or the second Income- 
tax Officer himself so desires, in order to do full justice 
to the case, the proceedings should be stalled de novo in 
the matter of actual recording of the evidence. The 
preliminary steps, like the issue of notices, etc., need not 
be gone through over again. Income-tax Officers should 
be directed, as far as possible, to complete Ihe cases on 
their hands before relinquishing charge, especially cases 
where the inquiry has proceeded to an appreciable 
extent. 309 

i 

9D.—Inspecting Assistant Commissioners 

jf46. The Commission is not in favour of the si^gestion 

that a non-official agency should be set up for the making 
of the assessments and that before such agency Income- 
tax Officers should represent the Department. It would 
also not be practicable that the officer making the 
assessment should be a person different from the officer 
who makes investigation into the case. In a large majo¬ 
rity of cases, therefore, assessments may continue to be 
made by the Income-tax Officer as at present, but there 
should be no interference whatsoever by the Inspecting 
Assistant Commissioner in respect of pending assess¬ 
ments. If a case is of any special difficulty, it would 
be desirable that the whole assessment should be done by 
the Inspecting Assistant Commissioner himself by taking 
advantage of the provisions of sub-section (5) of section 
5. Such oases should be investigaf^d by the Income-tax 
Officer but the assessment should be made bv the 
Inspecting A- sisfant Commissionoer. It should be 
provided that, from the order of the Inspectiiig Assistant 
Commissioner in such eases, appeal shall lie direct to 
the Appellate Tribunal. 314 

146. If an Income-tax Officer c.onsiders that in a y^articular 

case he would like to have the advice of his Inspecting 
Assistant Commissioner, he should have the opportunity 
to consult him; but in such cases and in all cases where 
an Inspecting Assistant Commissioner exercises powers 
specifically vesbid in him by the Statute, the Inspecting 
Assistamt Commissioner should give an opportunity to 
the assessee to place his point of^view before him and, 
after hearing him if he appears, the Inspecting Assistant 
Commissioner may give such advice to the Income-tax 
Officer, or pass such order, as he thinks fit. The Commis- 
■flion starongly disapprove of the practice of the drsift 
orders of the Income-tax Officers being, in the first 
instance, submitted to the Inspecting Assistant Com- 
'inissioner for approval, and then issued by the Income- 
iax Officer as his own orders. m 
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147. The remarks inndo above with reg-.rd to the 
advisabilitv o£ the Inspecting Assistant Commissioners 
giving directions -to Tnconit-tax Officers in }>ending 
case's, apply etjn.xlly to the Directorate of Inspection. 3l6 

E£.—Appellate Assistant Commissioners 

148. The experiment begun in 1938, should l)o carried 
forward, and Appellate Assistant Coininissioners should 
be removed from the control of the Commissioners and 
the Central Board of Revenue, and should be placed 
under the Appellate Tribunal. Their leave, transfers 

and postings should be in the hands of the Tribunal. 319 

149. With regard to the suggestion that Apj)ellatiS Assist¬ 
ant Commissioners should be recruited from among the 
senior Subordinate Judges, the Commission feels that 
although it is deskous of encouraging the judicial out¬ 
look in Appellate Assistant Commissioners, the nature 
of their work requires an intimate knowledge of 
Income-tax work which one cannot ordinarily expect a 
purely judicial officc'r to acquire even after a bi;ief 
period of special training. The experiment may be tried 
in a few instances if Government see no other difficulty 

in the way of doing so. 320 

150. The normal avenue of promotion for Appellate 
Assistant Commissioners should be to the Appellate 
Tribunal. It is doubtful whether on the pay at present 
offered to a member of tiie Appellate Tribunal, especial¬ 
ly as the appointment is for short terms, successful 
members of the legal and accountancy professions 
would come forward to accept these posts, and it would 
be inadvisable to recruit second rate men from the 
professions to man such posts. If men with the 
requisite qualifications and experience from the legal 
and accountancy professions are not forthcoming in 
sufficient numbers, it would be advisable to recruit 
members from the Judicial and Income tax Depart¬ 
ments. It is not suggested that members of the legal 
and accountancy professions should not be appointed 
to the Tribunal, but once they are appointed they 
should be expcicted to hold the posts on a permanent 
basis and should not expect to revert to the profession 
after the expiry of their period of appointment. The 
appointments to the Appellate Tribunal should be 
made by the Ministry of Law on the advice of the 
President of the Appellate Tribunal. If by reason of 
the fact that there are not likely to be sufficient places 
on the Appellate Tribunal to afford reasonable prospects 
of promotion to Appellate Assistant Commissioners, 
the Commission recommends the creation of a few 
posts in the grade of Appellate Assistant Commissioner 
carrying a salary approximating to that of Commis¬ 
sioners of Incomertax, so that some senior Appellate 
Assistant Commissioners may be appointed to them. 321 


Paragraph 

No 



236 


Becommendation 

No. 

151. The Commission does not consider it necessary to 

press at present the proposal that there should be only 
\ one appeal on questions of fact, namely to the Assistant 
Commissioner in certain classes of cases and direct from 
the Income-tax. Officer to the Appellate Tiibunal in 
other cases. 
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FT .—Appellate Tribunal 

152. Sojiif acU'qimte niadiinerv should he duxised. after 
consultation with the Trihunnl, for the reporthig of 
tlie decisi(ms of the various Benches, and also for the 
conflict in the decisions being resolved by a full Bench * 

of the Tribunal. 32.3 

153. Wherever a conflict exists between the decisions of 
two High Courts, it should bo. within the pow'tr of the 
Tribunal to refer the point of hnv for the opinion of the 
Supreme Court, whose d(>cision will be binding on all 

Ibc High Courts. * 324 

154. The Tribunal should have povrer to order costs to 
be paid in any appeal pending hffore. it. It should also 
have discretion to order that the whole or part of the 

fees paid by the appellant assessee under sub-section 
(3) of section 33 he refunded to the appeliunt, depend¬ 
ing upon the degree of success which such appellant 
has obtained in his appeal. 

155. * An assessee, who makes an application for reference 

to the High Court, has to make a deposit under section 
66(1). Whether such deposit be regarded as a check 
against frivolous applications or analogous to the Court 
Fee on a* Memorandum of Appeal, the sucoessful 
applicant is entitled to a refund of the deposit. Sub¬ 
section (6) of section 66 may, therefore, include a 
specific provision for a direction for the refund of the 
deposit, or part therof, in appropriate cases. 

156. The Commission does not consider it necessary to 
give the Appellate Tribunal power to vary, in favour of 
the Departr^nt, the order under appeal in respect of 
any item disallowed by the Appellate Assistant Com¬ 
missioner even if the Department has rot chosen lo 
file an appeal against the Appellate Assistant Com¬ 
missioner’s order. It is, however, conceivable iha4 
Government may not choose to appeal against some 
portion of^he Appellate Assistant Commissioner’s order 
BO long as the assessee was prepared to acquiesee in the 
order as a whole. Such cases may be mot by enabling 
Government to file a memorandum of objections against 
so much of the order of the Appellate Assistant Com¬ 
missioner as is against Government, provided it is 
filed within 30-days of the service upon Ihem of the 
notice, referred to in rule 20 of the Appellate Tribunal 

‘ Buies, of the appeal having been filed by the assessee. '• 827 
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157. Sub-section (1) of section 66 fixes a period of 90 
days from tbe -date of an application for reference, for 
referring any question of law, to the High Court when 
the Tribunal decides to make such a reference. This 
provision now prescribing 90 days’ limit may be deleted, 
and the Tribunal may be trusted to make the reference 
as soon as. practicable. 

158. The concession given by section 5 of the Limitation 
Act should apply not merely to applications made by 
an assessee under sub-sections (2) and (3) of section 
66, but also to an application made by the Commis¬ 
sioner under sub-section (1). Sub-section 7(A) of 
section 66 should, therefore, be modified in this sense. 

Section 5 of the Limitation Act is made applicable 
oTjly to applications made to the High Court. There is 
no provision for extending for just and suJiicient cause 
the period prescribed in sub-section (1) for making an 
application to tbe TribuJial, praying for a reference to 
the High Court. Just as the Tribunal can, under sub¬ 
section (2) (a) df section 33, admit an appeal after the 
expiry of the period of limit, where it is satisfied that 
, there wus .sufficient cause for its not being- presented 
within tVvv\i period, it should have a similar po-wer in. 
admitting applications for a reference to the High 
Court after the period of 60 days, mentioned in sub¬ 
section (1) of section 66, has expired. Sub-section 
(7) (A) of section 66 should be amended in this sense 
also. 

OG.—Miscellaneous Recommendations 

159. Section 2 (11).—^Tt is necessary to liidi up the 
option given to an assessee to say when his “previous 
year’’ ends under clause (c) with a similar option under 
clause (a) so that the profits of some period of the 
business may not escape assessment. The option under 
clause (c) should be exercisable within 12 months of 
the setting up of the business. 

160. Section 4 (1) (b). —As it has been held that the 
remittances made during the accounting year cannot 
be assessed as “profits” of that year, because no 
"profits” can arise until tbe accounts are made up at 
the end of the year, a provision may be added as 
another explanation after the Explanation (1) to sec¬ 
tion 4 (1) that where remittances are made to or 
received in the Indian Union by a person earning 
income outside the Union, and it is ascertained that 
the accounts were made up in respect of the year 
during which the remittance was made, that such person 
-earns a profit in the business carried on by him 
outside the Union, such remittances made tu the extent 
to which they could have been sent out of the ascer- 

' tained profits be presumed to have been remitted out 
of suen profits. 
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161. In Explanation 2 to section 4 (1), the words “and 
not being pension payable without India’’ may be 
omitted, as there is no longer any need or justification 

for that exemption. 832 

162. • Section 4-A (b). —It would be safer to insert the 
expression “in any year’’ in sub-section (v) of section 
4-A, and the sub-section may be recast as follows:— 

“A Hindu undivided family, firm, or other associa¬ 
tion of persons is resident in British India in 
• any year in which the control, and management 
of its affairs is not situate w'holly without 
Biitish India.’’ 333 

163. On the language of section 4A(b) an assessee may 

, in conceivable cases have to be dealt with as a resident 

and non-resident in respect of his different sources of 
income. This is anomalous. A provision should, 
therefore, be added -that a person shall be deemed to be 
resident in British India for all purposes of the Act if 
ho, or it, is resident in British India in the previous year 
in respect of any source of income, notwithstanding 
that he, or it, is not resident in British India in the 
px'evious year or years in respect of any other source 
or sources of income. 334 

164. Section 9.—The Commission is not in favour of the 

suggestion that dopneiation should be allowed on 
house property which is habitually let out on rent and 
the rent from which is assessed under section 9 of the 
Indian Income-tax Act. 339 

165. Section 10 (2) (vii). —This clause should #be 

amended by tlie inclirsion of the words “or furniture’’ 
so as to permit allowance being claimed for furniture 
which has been sold or discarded. 340 

166. Section 10 (2) (z). —The language of clause (x) 
may be so modified as to enable the Department to 
allow the whole or part of the bonus or commission as 
a legitimate deduction in either or both of the cases, 
viz., (1) where it may be regarded as legitimate in 
respect of some employees and unjustifiable in the case 
of other employees; or (2) the amount paid in some 
cases be regarded as excessive and the Department is 
prepared to recognise only a part of it as legitimate 
payment by way of bonus or commission. 

It would also be desirable to give a clear indication 
as to whether cases of employees being regularly 
remunerated on a commission basis are expected to be 
dealt with under sub-clause (x) or sub-clause (xv). 342 

167. Section 24.—The result intended to be achieved by 

the insertion Of the words “otherwise <han by in¬ 
heritance" in proviso (e) to sub-section (2) of section 
24, viz., when an individual dies, the carrying forward 
of losses should not die with him but ought to be 
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carried over in the hands of the son and that he must 
be entitled to set off the losses against the profits that 
may accrue, can more appropriately be brought about 
by the insertion of the words “or his heir-at-law" in 
sub-section (2) itself. 843 

168. Sections 25 (3) add 25 (4).—To delete the provision 

in section 25 (3) altogether would be a breach of 
faith on the part of Government and might do injury 
to many genuine investors. But the tax concessions 
under sections 25 (3) and 25 (4) have now practically 
outlived their purpose with the march of time and 
they might be withdrawn after providing for such a 
tax concession as might absolve Government from a 
charge of breach of faith. This might* be done as 
follows. In arriving at the amount of tax to be 
demanded, the asscssee should be given credit for the 
tax on assessable income of the lelevant perhd at the 
rate that would have been applicable to that income 
under the Finance Act of 1938-39. 349 & 

350 

169. Section 25A.—Where jiroceedings under section 34 
have to bo taken long aftt'r the disruption of a joint 
Hindu family, it would be desirable to make an express 
provision specifying the persons to whom no! ices should 
be given and the steps that may be ty,kt\j to recover 

the tax that may be assessed. 351 

Similarly, iji such a case express provision will 
have to be made as to the otficer entitled to initiate pro¬ 
ceedings under section 34 of the Act. 352 

170. Sections 31 and 33.—Where a matter has been 

disposed of in the absence of the assessee, there is no 
provision made for its being restored or reopened even 
if the assessee is able to show justifiable cause for his 
non-appearance. In this respect the position must at 
least be brought on a par with section 27. 363' 

171. Section 36.—The suggestion that it may be suffi¬ 
cient to make calculation to the nearest rupee may be 
favourably considered if it is likely to save trouble to 

the office in working out calculations. 364 

172. Section 45-—It should be provided either in section 
29 or in section 45 that the time allowed for payment 

of tax should be not less than a month. 355 

173. Section 50.—As a matter of principle, the power 
to excuse delay in applying for refund should be avail¬ 
able in all cases provided sufficient cause is shown for 

not making the claim within the period prescribed. 36ft 

HH.—^Administration 

Becmitment 

174. Becmitment to the cadre of Income-tax Officers 
should be made partly directly through the Federal 
Public Service Commission and partly by promotion 
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from the subordinate ranks. Eecruitment through the 
F.P.S.C. is to be preferred to other methods of direct 
recruitment, ' namelj^, selection from Begistered 
Accountants, employees in business houses, practising 
lawyers, etc. The curriculum for the F.P.S.C. Exami¬ 
nation may^ if necessary, be enlarged so aa to include 
Accountancy and Law among the subjects that can 
be offered for examination, if this is not already the 
case. To encourage candidates, who have knowledge 
of law or of aoccwintanoy, to take this examination, a 
higher age limit may be allowed to such candi¬ 
dates to. enable them to acquire greater practice or 
experience in those subjects. » 

# 

The proportion of promotions from the subordinate 
ranks to direct recruitment to the Income-tax Officers' 
cadre should be l/3rd. to 2/3rd. and, once a person 
is promoted to Class I Service by this method, no 
distinction should be made on ^account of the method 
of his recruitment in his future prospects and promo¬ 
tion. 


369-37» 


372 


In order to make the Service attractive, better 
chances of promotion . should be provided by making 
the junior grade of Income-tax Officers smaller than the 
senior oT>e and by using the provisions of section 5(5) 
more liberally, 1o increase the number of posts c srrying 
the pay of Assistant Commissioners a\ai]j 0 ble to 
Income-tax Officers. 372 


Government should assure bj^^ word as wtll as by 
deed that members of the Income-tax Service ■will be 
eligible for the highest posts in that Service and that, 
if reservations are n»ade for posts in the Service for 
members from the ‘Pool’ cadre, they will be compensat¬ 
ed for such reservations by a corresponding number of 
posts in the ‘Pool’ cadre for the Income-tax Service. 374 

Government should treat with sympathy the 
grievances of the Department aa they are brought to 
their notice. Confirmations should be expedited. If 
Glass IT Officers are used for Class T work, then they 
should be cither promoted temporarily to Class I or 
remunerated by additional payment for doing more 
important work. 374, 376 

& 379 


4b ^ 

The present method of appointing ‘Pool’ Officers 
to posts in the Income-tax Department should be con¬ 
tinued, but no one should be appointed or promoted 
to the Commissioner’s post until he has^had at least 3 
to 5 years of active service as Inspecting Assistant 
Commissioner and, secondly, such ‘Pool’ Officers must 
be encouraged to continue ill the Department by 
providing sufficient prospects of promotion to them in 
the Department itself. 
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JElecommendation 

No. 

Training of Officers 

175. The training to be given to Officers directly recruited 

to the Department should be improved in the direction 
of giving them greater experience of outdoor work such 
as Survey and Inquiries and more varied acquaintance 
with accounts, particularly of important trades and 
industries. The period of training should, therefore, 
be extended and the training should be completed 
■ under the supervision of Principal Officers in preference 
to Inspecting Assistant Commissioners. 

The training scheme should also include training of 
non-gaz.etted sub-ordinates. 384, 385 

387 & 388 


Paragraph 

No. 


Organisation and Distribution of work 

176. A change in the duties of the Directorate of Inspec¬ 

tion is recommended. Instead of stress being laid as 
at present on a routine scrutiny of inspection rei)orts 
subnhtted by Inspecting Assistant Commissioners, the 
Directorate should only collate the major defects dis¬ 
closed in provincial Inspection Beports and issue 
instructions of an all-India character to avoid repetition 
of those defects. ITie Directorate might also under¬ 
take ‘sample checks’ at random with the help of 
Accountants as is done in the IJ.S.A. 393 

The Directorate might concentrate more on develop¬ 
ing and maintaining an Investigation Branch in addi¬ 
tion to its pres(mt duties. It might also be in charge 
of syjccial assessment circles. 394 

The designatioji of the Director might be changed to 
that of “Chief Commissioner of Income-tax’’ with a 
status corresponding to that of the Deputy Chief Lis- 
pector of Taxes under the U. K. system. 395 

177, The Commissioner of Income-tax should be allowed 

to exercise more powers than he is able to do under the 
present scheme of centralisation. He should be 
responsible to judge and take action on inspection 
reports by Assistant Commissioners and should be left 
free to decide on points thrown up by day to day ad¬ 
ministration, namely, penalties, individual assess¬ 
ments, etc. 396 

178. Inspecting Assistant Commissioners should be given 
j)ow(>,rs to call for and examine account books them¬ 
selves w'herever necessary, to make their inspections 
more effective and instructive. They should place 
before themselves the example of senior Inspectors in 
the XT. K. whose relations with their juniors are those 

of an elder brother towards a younger one. 397 

179. The allocation of work to Income-tax Officers by 
categories and the fixation of standard output in terms 
of standard units is not disapproved; but, distribution 
into categories should be not by the amount of income 
but on the amount of work involved which only local 
knowledge can supply. In considering the 
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Kecomineudatioii 
No. 

involved loi- fixing the standard unit, not only 
the time taken in examination of accounts should be 
considered but also the time required by the Income- 
tax Officer and his inspecting staff for study and for 
application of tests to I3ie evidence produced before 
* him. 400 & 401 

180. Jurisdictions of Income-tax Officei;p should > be re¬ 

arranged so as to provide for multiple Income-tax 
Officers’ jurisdictions in preference to single Income- 
tax Officer’s jurisdiction. Special jurisdictions should 
be created for special classes of business and Specialist 
Officers should be trained to undertake them. Special¬ 
ist Circles for assessing Textile Mills, Insurance 
Companies, Banking Companies, Iron and Steel 
Companies, Share and Stock Brokers and such other 
classes of business, are recommended. 402 & 403- 

Arrears: 

181. The following suggestions are made to reduce the 
number of arrears and to prevent accumulations in 
future; 

(ij The system of Examiners may bo reintroduced 
for giving assistance to Income-tax Officers in 
complicated cases, but these Examiners should 
be Gazetted Officers to be called Assistant 
Income-tax Officers. 412 

(ii) The anmial \^ork to be done by the Income-tax 
Officer should be reduced (a) by staggering 
inetliods aiifl (li) hy improving the Jletnin 
Forms, so as to call fo)’ inoi'c information than is 
fiiraished at present- 414 

Inspectors and Survey: 

More importance should be given to Survey than is 
given at present and the staff of Inspectors may be 
increased for the purpose, if necessary. The Survey 
Staff should include junior Gazetted Officers, Assistant 
Income-tax Officers or Probatiormry Officers to do 
preliminary work in connection with assessments in 
‘Trial Cases’. 417 <fe 421 

Inquiries should be made contemporaneously, from 
newspapers, business deals and Court proceedings 
without w'aiting till the commencement of the assess¬ 
ment for which such information may have to be used. 422 

Investigation Branch: 

The Investigation Branch should be expanded and 
strengthened. It should work at three levels, namely, 

(a) in the Income-tax Office where' information may be 
collected from assessment files and from inquiries, (b) 
in the Commissioner’s office where a Special Bureau 
should be opened for this purpose and (c) in the office 
of the Central Board of Eevenue. The Commisi- 
sioner’s establishment should collect infonnation from 
different sources, e.p., from Departments of Govern- 


182. 


183 . 


Paragraph 

No. 



243 


Eecommendation 

No. 


Para^aph 

No. 


184 


ISfi. 

186. 

187. 


188 


189 


merit and Local llodies, etc. The establishment 
with the Central Board of lleveuue slumld collect simi¬ 
lar information from Government of India offices and 
collate this as well as information of an all-India 
character forwarded by the Commissioners. 423 to 42o 

With the e^ansiou of the machinery for investiga¬ 
tion, that for collation must also expand. The Colla¬ 
tion Branch should be further strengthened by 
machinery to keep track of its intimations 425 

To enable Inspectors and Assistant Tncoine-tax 

Officers to discharge their duties of investigation and 
inquiry, they should be given a recognition under the 
Income-tax Act and the stntutoi n authoritv to take 
statements, etc. 426 

Apjiropriate and adequate machinery tor collection 
of taxes should bo maintained. 429 

The conditions of work of the ministerial staff should 
be improved and proper training should be given to 
them. 

Equipment: 

The equipment and furnishings in the Income-tax 
Officers should be improved and better accommodation 
should be. made available both foi' Income-tax assessees 
and for the offices. Each Income-tax Officer should 
be given a Stenographer and should be supplied ade- 
(]uatelv with stationery, and t\[levvriters, Rome offiet's 
should be supplied with adding machines, accounting 
niach’.H's, address ng machines. coniptometers and 
such other meelianioal aids as will speed up the work of 
the offices. 430, 433 

& 434 

Tnconu-ta\ Officers should he encouraged to main¬ 
tain conveyance an-t, with this end in view, they 
should be granted better facilities hv way of con¬ 
veyance allowance, etc. 437 

Relations with the Publle: 

The fneome-tax Officer must show by his conduct 
that he is not the taxgrahher he is desenhed to he but 
ft referee standing between the State on the one hand 
and the tax payer on the other, with the sole idea and 
desire that l>oth get a square deal. 443 

If the Income-tax Officer sees to it that he is regular 
in attendance, prompt in attention, courteous in 
listening to grievances however frivolous in the 
manner of a skilful salesman, he will immediately 
find an encouraging response from the tax-payer. The 
Department on its part should judge the Income-tax 
Officer not on the number of heavy assessments he 
makes biit on the number of unsuccessful appeals 
against his assessments, on the knowledge and under¬ 
standing the Income-tax Officer shows and not on the 
pitch to which he raises his assessments, on the speed 
of his collections and not on the size of his paper 
demands. 446 
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Recommendation Paragraph 

No. No. 

190. The experiment may be tried of appointing an 

Income-tax Officer attached to each Income-tax 
Circle to help the assessees in filling their Forms of 
Returns and otherwise assisting them in sieving their 
difficulties. Also, a Complaints Officer may be ap¬ 
pointed and attached to the office of t^ie CommisFioner 
of Income-tax to inquire into public complaints 
about delays and discourtesy on the part of the 
establishment. 440 

191. Commissioners, Assistant Commissioners,, Director 
of Inspection and the Member of the Board might 
advertise their tours and arrange them so as to be able 

to meet Associations and assessees more frequently. 447 

192. On the part of the public. Accountants, lawyers and 
business and professional associations should be able to 
contribute greatly to the awakening of the public cons¬ 
cience against evasion, if they will show by their action 
that an evader is not fit to hold any position of trust 

or honour in the community. 448 


H. S. RAMASWAMI, 
Secretary. 

29 - 12 - 48 . 


(Rd.) S. VARADACHARIAR 
(Sd.l G. S. RAJADHYAKSHA 
(Sd.) V. D. MUZUMDAR 

29 - 12 - 48 . 
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APPENDIX A 

(See Paragraph 22) 

INOOHETAZ INVESTIOATION OOHMISSION 

REPORT 

in re certain proposed amendments to sections 34 and. 46 oi 
the Indian Income-tax Act. 

A Memorandum explaining the need for certain amendments to the two 
Bections was drawn up by the Commission (a copy of the same is attached to 
this Report as annexure A) on the 10th January 1948 and copies thereof were 
sent to about 60 institutions (Chambers of Commerce, Bar Associations, 
Societies of Accountants, etc.) with a request that the views of those bodies on 
the points dealt with in paragraphs 8, 9 and 11 to 17 of the Memorandum 
might be made available to the Commission not later than the 15th February 
1948. Replies have so far been received from about 25 of these institutions. 
Three institutions have asked for further time to communicate their views. As 
all material considerations have been adverted to in one or other of the replies 
received and as the questions relevant to the amendment of section 34 have 
also been discussed at length in the Memoranda (which we have persued) sub¬ 
mitted by public bodies at the time that the Income-tax Amendment Bill oil 
1938 was under discussion, we have not thought it necessary to delay this report 
any further. 

2. The editors of the “Registered Accountant’’ unreservedly support the 

proposals for amendment. Some of the institutions addressed have given quali-' 
ficd support io the proposals, while some others have reserved their right 
to make comments after the amendments have been put forward in a concrete 
shape. Among those who are opposed to the amendment of section 34, many 
have, stressed the danger of the abuse of the power under that section and 
the harassment that might be caused to the public by such abuse. They have 
insisted that the question was very fully considered in 19.39, that the ameTid- 
ments then introduced were the result of a compromise between the Govern¬ 
ment and the opposition, that nothing has since happened to- call for or justify 
a change in the law and that the decisions referred to in the Commission's 
Memorandum have only given effect to the.- policy and intention of the legis¬ 
lature. They have contended that the principle of finality of assessment 

should not he lightly ignorr-d and hav" argued that if Tncomp-tax Officers would 
only discharge their duties properly \vhen making the first assessment, there 
would be little necessity for reopening the assessment. The argument winds 
up by saying that sufficient safeguards to yirotect the revenue and punish wrong¬ 
doers are provided by sections 35 and section 52 of the Income-tax Act. Strong 
remarks have been made in some of the representations against the ways of 
the Income-tax Department and its methods of dealing with the public and it 
has been urged that what is necessary is to raise the standard of efficiency of 
the assessing officers, to increase the number and to ensure that assessments 
are completed promptly and expeditiously. It is complained that the Depart¬ 
ment suffers from want of properly trained and equipped officers. 

3. Many of the representations, however, disown any desire to espouse the 
cause of the dishonest assessee who does not keep proper accounts or will 
not produce them or deliberately evades the payment of tax. But it is urged 
that the assessee who has made a proper return and has disclosed all material 
information is entitled) tb protecion from further harassment. It has also 
been maintained that no assessment .-hould be permitted to be reopened under 
section 34 merely on the ground that it has proceeded on an error of law or a 
mistaken interpretation of the facts or a mistaken application of the law to the 
facts. Borne of the representation have conceded that in this last category 
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of case the -law may, if such a step is considered necessary for the protection 
of the revenue, be amended so as tb permit the Govemmsnt to appeal against 
the order of assessment but they insist that the appeal, if any, should be pre¬ 
ferred within the same limit of time as is allowed to an assessee. Alternatively 
it has been suggested that the power of revision formerly possessed by the 
Commissioner may be revised so as to enable him to correct such mistakes in the 
the Income-Tax Officers’s order. It has also been urged that it is unfair to 
permit an assessment to be reopened only in the interests of the revenue and it 
has been claimed that the principle of fairness and reciprocity should be re¬ 
cognised in such proceedings and that accordingly when the case is re¬ 
opened the enquiry should not always be limited to the alleged new item but 
the assessee should be allowed to show that taking the case as a whole, he has 
been fully assessed or even over-assessed and that in the latter event he should 
he given refund of the excess tax paid. 

4. To the proposed amendment of section 46, the opposition i<, not on the 
whole absolute. Some of the replies state that the problem of arrears and 
their realisation is 4lot> really serious. They point out that after the 
introduction of the provision in section 18-A for advance payment of ineoine- 
tax there is likely to be little difficulty in thi' matter of re.'ilisation. It has 
also been pointed out that any notice by the Income-tax Officer to the banker, 
agent or debtor of the assessee to pay up the arrears of tax from out of monies 
due from him to the assessee may seriously aflVet tlu' credit or business of the 
assessee. Among the replies which give qualified assent to the anarndnierit, 
some suggest that notice by the Incoini'-tax Officer of the kind contem|ilat('d 
should be issued only after he had given sufficient, time to the assessee tx) pay 
up the tax. Some others suggest that it should be done only after giving notice 
to the assessee and hearing his objections. Others still advise that the 
notice should only operate as a freezing order prohibiting payment to the 
assessee and not as an order compelling payment to the Income-tax Officer. 
Attention has been drawn to the possibility of there being disputes as to 
the rights of the assessee to the funds alleged to bt' due to him from the third 
party or claims of others to the said funds and it has been urged that 
such questions should not be left to the Income-tax Officer's decision nor could 
payment be demanded from the third fiarty before these questions were settled 
by competent authority. 

5. We have given due and anxious consideiation to these re])resentations 

and to all aspects of the question. On the general question of the relations 
between the public and the Income-tax Department and on the complaints 
made against the Department this is not the proper place to make any com¬ 
ments. We hope to deal with the matter af. a later stage. We are 

fully alive to the importance of respecting thes principle of finality as far as 

possible; but, as pointed out in our former Memorandum, every system, of 

Income-tax law known to us recognises certain exceptions to this rule and the 
real question is as to the proper limits of those exceptions. 

6. Wo are unable to agree with the argument that there is no need or 
justification for the amendment of section 34. The 1939 legislation fas inter¬ 
preted by the Courts) is unduly restrictive and it does not give sufficient 
effect to the distinction between the case of the honest assessee who has dis¬ 
closed all material facts and the abstnictive or dishonest assessee who has 
kept back material information or even made false statements. In the English 
law, the power to make an additional assessment has been enacted in wide 
terms. The latest reported decision holds that an additional assessment can be 
made even when the authorities see reason to change their opinion as to the 
effect of facts already known nr the earlier under-assessment was due only to a 
mistake of law; the learned Judge however recognised the existence of a conflict 
of judicial opinion on the point and the possibility of the Court of Appeal taking 
a different view fsee Comrpercial Structures Ltd., v. Briggs 1947; 2. All E.B. 
659 K.B.D.). Where the person chargeable has not delivered any statement 


.4 
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oi has not delivered a full and proper statement, the real question under the 
iJnglish law is (as stated by the Codification Committee) whether in consequence 
of ^uch failure the person chargeable has escaped being charged or has been 
under charged. Nothing turns on how the fact of under-assessment came to 
be discovered. This may be compared with the view taken by the Allahabad 
High Court in one of the cases referred to in our previous Memorandum where 
the learned Judges say “the mere fact that a discovery of under-assessment 
was made would not justify the Income-tax Officer in acting under section 

34.although it may be said that there was a discovery of under-assessment, 

it could not be said that it was in consequence of stancihing definite of which 
the Income-tax Officer had been informed”. The Australian Act affords no 
protection to thti tax-payer who has not made a true and full disclosure of all 

f aterial facts. Thc' Canadian Act enacts in general terms that notwithstand- 
g any prior assessment or if no assessment has been made the taxpayer shall 
continue to be liable for any tax and to be assessed therefor and the Minister 
may at any time assess or re-assess or make additional assessments on any 
■person for tax, interest and penalties (section 55) anfl it lurther provides that 

if any jierson omits to declare anv dividend.or other like income which 

on any enquiry by the Department of National Revi-iiue or on information 
obtained from any person oth(!r than thc tax-payer is subsequently ascertained 
to have been riiceived such person may be assessed as if double the income so 
omitted from liis return had Ikh'ii received* (si'ction 83) The test which the 
Bombay High Court felt constrained to adopt on the inteV|)retation of section 34 
as amended in 1939, xnz., that Income-tax Officers can proceed to reopen assess¬ 
ment only if tlH‘_\ have new information as to some fact or facts, was considered 
impractieal)]e, by the 1920 Royal Commission on the Income-tax Law in 
England. They said “in this eoinieotio)) we should like to make a brief 
reference to tlu* proj^osal that was made to ns that additional assessments should 
not be made e\ee]d in eases where new facts are ascertained. We think it 
would be impossible t-o coinjjose for this purpose any adequate definition of a 
new fact. Additional assessments are presumably not made unlciss there is 
good reason to believe that the true liability has not been covered by the exist¬ 
ing asBj'Ssment; the tax-payer l)as always the right of appeal; and if the 
previous assessment is aftca- inve.stigation found to be inadequate, we cannol 
see why the tax-payer should want to be exeaised from paying his just dues 
(paragraph 426).” 


7. We, bowi'ver, agi-ee that it is possible to niaiutain that an assessment 
should not be allowed to he reopened nndf r section 34 merely on the ground 
that the Income-tax Officer who made the assessment has misunderstood or 
misapplied the law or that a different view of the law or of the facts is pos- 
Ril)le. Tin proper remedy in such cases, if the Department considers the 
matter to be one of siiffieiiait importance, is to allow the matter to be set right 
on appeal or in revision As we have already observed, many of the replies 
received by us recognise the appropriateness of such a course. The present Act' 
has in principle recognised the need for such a. method of correction in so far 
as it has ja-ovided for an a])peal at tin; instanct; of ihe Commissioner against 
» decision of th<^ Appellah; Assistant Commissioner. So far as the Tnoom'*- 
tax Officer’s order is concerned, we find some practical difficulties in providing 
for an ai'peal against it at the instance of the Commissioner. We, therefore, 
* prt fer to givi' the (hunmissioner n power of revision. As the asaessee may 
not bf’ prepared to accept the Commissioner's order as final, we would give the 
assessee e right to take -^e matter on appeal to thc Appellate Tribunal. Pro¬ 
vision to this effect is niBle in a clause which we n commend may be inserted 
as section 33-B. 


8. We also recognis(> the force of the argument that an as.sesgee who has 
rr flde a full and fair disclosure of all matc'rial facts to the Tnoome-tax Officer 
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is entitled to all reasonable protection. A dlSerentiatiou between him and an 
assessee who has not helped the Income-tax Officer is justffiable not merely 
in fairness to the former but also on the ground that the chances of income 
escaping assessment are much greater in the latter’s case than in the former, 
A difference in the method of dealing with the two classes of cases may also 
help in the long run to convince assessees of the expediency of dealing fairly 
with the Income-tax authorities. But it seems to us going too far to asse^ 
that in the former category of oases there will be no reason or occasion at all 
for reopening the assessment. The Australian Income-tax Law to whiah 
reference has been made in some of the replies sent to us bases the Commis¬ 
sioner’s right to amend the assessment on the circumstance that the assessee 
has not made a full and true disclosure of all material facts. Some judicial 
pronouncements in Australia seem to have held that the question of “disclo¬ 
sure” is mixed up with the knowledge and belief of the assessee at the timej 
It may accordingly turn out that there may be facts uot known to him or no| 
considered material by him and if such facts come to the knowledge of the 
Income-tax Officer subsequently, there is no reason why the assessments 
should not be reopened so as to provide for their being taken into considera¬ 
tion. We would accordingly recommend that the law should be so recast as 
to make a distinction between the two categories of cast's and to impose a more 
stringent limitation on the right to reopen the assessment in cases where the 
assessee has made a true and full disclosure at the time of the original 
assessment. 

9. In examining the claim for recognition of the principle of reciprocity, 
we must emphasise the fundamental difference between the position of the 
assessee and that of the (xovemment which places the Government at a dis¬ 
advantage, namely, that the assessee must be or is likely to be in possession 
of all material facts while the Government must depend to a large extent on 
what the assessee may choose to place before the Income-tax Officer. We 
are. however, prepared to recognise the fairness of providing for reciprocity 
where the assessee has acted fairly and honestly. Under the present law, 
pourts have held that in proceedings under section 34, the enquiry should be 
limited to the item which is alleged to have escaped and the whole assessment 
should not be allowed to be reopened. The assessee has sometimes been allow¬ 
ed to show that the item in dispute has been inchided under some other 
bead and has thus not escaped assessment but only included under a wrong 
head. But he has not been allowed to show that on the whole or under some 
other head he has been over-assessed. We are inclined to recommend some 
modification of this extreme view. But we are not prepared to accept the 
suggestion that proceedings under section 34 should also be made the occa¬ 
sion for a claim for refund by the assessee. Refund is independently dealt 
with in other sections of the Act and it will lead to confusion to mix up that 
question with section 34. It may, however, be recognised that if an assessee 
can show tliat though he had made a full and true disclosure of aU material! 
facts, he had wrongly been assessed on an amount or to a sum not lower than 
what he would have been justly liable for even if the items found to have 
escaped assessment had been taken into account, it would not be fair to impose 
any hirthcr liability upon him. Such a situation may for instance arise when 
he has been disallowed certain allowances to which he may be entitled under 
the law or he has been assessed at a higher rate than he may be rightly liable 
for. It is true that he could have appealed against the assessment in such 
cases, but it is conc.eivable that he did not think fit to spend time and trouble 
for preferring an appeal but yet when it is propose<fco add to the charge 
imposed upon him, he feels that he has already more than paid what could 
justly be claimed from him even if the newly discovered item had been taken 
into account. If he had in fact taken proceedings under section 81 or 33-A, 
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tile position would of course be different. The right to re-sigitate must also be 
subject to the limitation that he cannot re-agitate matters concluded, by 
orders under section 33-B or 35 or decisions under section 66 or 66-A. We 
n<^ that a concession somewhat on these lines was recommended by the 
Income-tax Enquiry Committee, 1936, though the exact scope of their recom- 
mendatioji is not quite clear. They said, “Where in the same assessment there 
is under-assessment of one source of income and over-assessment of 
another, additional assessment should not be made under section 34 
except to the extent, if any, by which the under-assessment exceeds 
the over-assessment”. (Chapter XIV, Section 8 of the Report). Wo, 
however, think it right to limit this concession to cases where the assessee has 
made a true and full disclosure at the time of the original assessment. An 
assessee who has not done his duty at the time of the original assessment 
cannot justly claim that he has already been properly assessed. He was con¬ 
tent to take the chance of his not being properly assessed and one can never 
be sure whether or not he had been properly assessed in the first instance. 

10. Bj’ way of further safeguard to the public against the power under 
section 34 being abused, we would recommend that proceedings under section 
34 should be taken only with the previous sanction of the Inspecting Assistant 
Commissioner. Such a provision will obviate the danger of the power being 
used capriciously and also meet the .appreliension exprcissed in some of the 
representations that the widening of the power under section 34 may encourage 
Income-tax Officers to be careless at the time of the first assessment. Insist¬ 
ence on the previous sanction of the Inspecting Assistant Commissioner will 
ensure that the rase will be brought to his notice and Income-tax Officers will 
not lightly take the risk of its being found out that they have not acted with 
due care and diligence at the time of the first assessment. There is also in our 
opinion some force in the argument urged by Mr. Chambers during the debate 
on the 1938 Bill that the reserve power under section 34 would be indirectly 
beneficial to the honest assessee because if the Income-tax Officer knows that 
he can go hack for some years if he has inissed anything he can afford to be 
more lenient and less suspicious in his treatment of the assessee and give him 
the benefit of the doubt. A redraft of st'ction 34 cideulatcd to giv(i effect to 
the views above exprc'ssed with some minor changes is appended. 

11. As regards section 46, we are not satisfied that there is no need for an 

amendment on the lines wo have indicated in our Memorandum. The pro¬ 
cedure of recovery through the Collector is inevitably dilatory. There is no 
basis or jnstififvit'on for th'' and doubts expressed in many of the replies 

to ou’- Memoi-.induni The A^erv fact that the proposed amendment is to be 
introduced into so.ction 46 of the Act will ensure that the power conferred 
thereby will come into operation only after the assessment had been completed 
and the time fixed for payment h.ad expired The terms of the amendment 
we are recommending are calculated to empower the Income-tax Officer only 
to make a prohibitory order and not to compel a third party to pay. Any dis- 
])ute as to the right of the assessee to the funds in the hands of the third 
party is also taken out of the cognisance of the Income-tax Officer and left 
to the decision of the Collector or of the Civil Court. A draft of the additions 
to be made to section 46 is appended. 

Draft Amendments Suggested 

I. Insert the following as section 33-B: — 

“33-B. (1) The Commissioner may call for and examine the record of any 
proceeding under section 23, 27 or 34 of this Act and if he considers that any 
Girder passed therein by the Income-tax Officer is erroneous so far as it is pre¬ 
judicial to the interests of the revenue, he may, after giving the assessee an 
opportunity of being heard and after making such enquiry as he deems necessary 
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cr causing such enquiry to be made, pass such order thereon as the cir¬ 
cumstances of the case justify, including an order enhancing or modifying the 
assessment or cancelling the assessment and directing a fresh assessment. 

(2) No order shall be made by the Commissioner under sub-section (if of 
this section after the expiry of one year (two years?) from the date of the 
order sought to be revised. 

(3) Against any order jirejudicial to the assessee passed by the Commissioner 
under sub-section (1) of this section, the assessee may ap))eal to the Appellate 
Tribunal within 60 days of the date on which such order is communicated to 
him and such appeal shall be dealt with in the sauu' manner as one preseuted 
under section 33(1). 

Note .—The concluding words of sub-section (1) have been inserted to make 
clear that decisions like XI. 3.T.R. 340 and those referred to in it will not 
limit the powers of the Commissioner under this section. ITndei’ the older law, 
scetion 34 was assumed to cover even errors of law and the Courts seem to have 
thought that when specific provision had bc-en made for tlie case in section 34, 
it could not have been intended to include it under section 33 also. That is 
rot the scheme of section 34 now. Cases of error of law or erroneous infei'eiice 
of fact will no longer fall under section 34; the Commissioner must, therefore, 
have j)ower to pass appropriate orders in sueh eases under section 33-11 itself. 
That is also the reason why we have viow ])rovided for an appeal by Ihe 
assessee to the Tribunal against the Commissioner’s order 

In clause (2), we leave, it to the (lovenmumt to decide whether the time¬ 
limit for revision sliould bo one year or tw’o years. At, first sight, tw’o years 
may seem a lather long period to keep the. asse.ssee in susj)ense. Hut it must 
’be remembered that there is little likelihood of'errors made by the Income-tax 
Officer being found out before the next inspection liv llic Inspectitig Ass'sbmi 
Commissioner. At the earlitjst, the matter is likely to come to notice at the 
time of the next assessment, viz., after a year’s interval. 

IT. For section 34, substitute the following: — 

”34 (]; If— 

(a) the lucome-tax Officer lias reason to believe that by reason of the 

omission or failure on the part of the jierson chargeable to make 
a return of liis income under section 22 or to disclose fully and 
tru(x all malerial facts neei'ssary for Ins proper assessment, in¬ 
come. profits or gains chargeable to income-tax have e.scaped 
assessment for any >ear or have boon under-assessed or assessed 
at a lower rate or been siibjectc'd to an e.xci'ssive relief under the 
.'\ct, or that loss or depreciation allowance has been wrongly 
eomputed, or 

(b) though thi're lias been no oniis.sion nr failure as above-mentioned 

on the part of the person chargeable, the Income-tax Officer has 
m con.sequence of information in his possession, reason to believe 
that income, jirofits or gains chargeable to income-tax have es¬ 
caped assess!nenl for any year or have been under-assessed or 
» a.ssessed at a ]oA\er rate or been snbjeeiecl to an e.xcessive 
relief undc'r the .\ct, or that loss or deyireciation allowance has 
been wrongly com)mti‘d, 

he may. in eases falling under ckuise (a) above at any time within eight years 
and in any other ease at any time within four years of the end of that year, 
serve on the person liable to pay tax on such income, profits or gains or fhe 
assessee concerned in STich wrong computation and in the case of fi company 
on the principal officer the.reof a notice oontaining all or any of the require¬ 
ments which may be included in the notice under sub-section (2) of section 22 
end may proceed to assess or re-assess such income, profits or gains or ra- 
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compute the loss or depreciation; and the provisions of this Act shall so far 
as may be apply accordingly as if the iiolice were a notice issued under that 
€ub-section: 

Provided 

(i) that the Income-tax Officer shall not issue a notice under this sub¬ 

section except with the previous approval of the Inspecting Assis¬ 
tant Commissioner; 

(ii) that the tax shall be chargeable at the rate at which it would have 

been charged had the income, profits or gains not escaped assess¬ 
ment * 01 ’ full assessment, as tht- case may be; and 

(iii) that where the assessment made or to be made is an assessment 

made or to be made on a person deemed to be the agent of a 
non-resident person under section 43, this sub-section shall have 
effect as if for the period of eight years and four years a period 
of one year was substitute-d. 


Ej'pUin'iliDii .—Production l)eforc the Licome-tax Officer of account-books 
or other evidence from which material facts could with due diligence have 
l)een discovtred by the Income-tax Officer will not nec<*ssarily amount to clis- 
i'losurc within the meaniug ol this section. 


(2) Wltcre an assessment is ix'opened in pursuance of a notice under sub¬ 
section (1), unv assessee w'ho lias not impugned any part of tlie earlier order 
c'f assesjs^ent by proceeding under section 31 or section 3B-A may claim that 
the ]>d^wi1jngs under snb-section (1) should he dropped on his showing that 
notwithstanding his submission of a n'tin-n and making a true and full diselosnrc 
<jf all material facts he had been assessed on an amount or to a sum not 
low’er than what he would be rightl\ liable for even if the items alleged or 
found to have escaped assessment had been taken into acicount or the assess¬ 
ment or corn]mtation had been itroperlj' made; 

Provided that in so doing, he shall not he entitled to reopen matters con¬ 
cluded by an order iindcT sfction 33-11 oi' section 35 (ir by a decision of the 
High (\;urt or of flic Privy t'.ouncil under sections 06 iihI 06-A. 


(3) No order of assessment imdiT section 23 or of j.ssessmtnt or re-nssess- 
iiauit iiiidcu snh-seetioij (1) of tins section shall be made after the ex'piry, in 
cases falling nndej- class (a) in sub-scction (1) above of eight years and in any 
other case of four years fi'om the end of tlie yi'ar in which tiie income, profits 
<'!■ gams Were first assessable. 


’ fhovided that where a notice under sub-si ction (1) has been issued within 
the time therein limited, the assessment or re-assesament to be made in 
jiiirsnanee of sneli notice may be made before the expiry of one .vear from the 
dale of the service of tlie notici' cAcn if such period shoidd exceed the perioti of 
eight .years or four years, as the ease may be. 

Provid<“d further that nothing contained in this sub-section shall apply to a 
ir'-asBCssinent made under seetioii 27 or in juirsnaiiee of an order \mder section 
31. section 33, section 33-A, section 33-B, section 06 or si ctior. GG-A. ’ 


(Noie .—The section has been redrafted so as to give effect to the views 
indicated in our explanatory Memorandum. Both snh-section (1) and sub¬ 
section (2) logically carry out the diffrI’entiation suggested in the Memorandum 
between the honest assesijee vvlio has given every help and truly disclosed all 
materials before the Income-tax Officer and the dishorn .st or obstructive as.sessee 
w'ho would not help the Income-tax Officer to conduct the assessment ])roceed- 
ings satisfactorily. So far as the honest assessee is concerned, it 
will ho, noticed that class (b) of sub-section (1) which deals with him differs 
hut little from the present sub-section (1) of section 34. We hare omitted 
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th6 word “definite” from the opening words of the present section (in cpnse- 
quencp of definite information) because the word “definite” will bring in what 
is after all a question of degree or opinion and thus make the application of 
the section vary according as one person or another may consider a certain 
piece of information as definite or not. This will be a very undesirable test to 
prescribe in a section which has been construed by the Courts as the very b^is 
of the Income-tax Officer’s jurisdiction to reopen the assessment proceedings.* 

It will also be noticed that we have omitted the word “discovers” from the 
present section and substituted in its place the words “has reason to believe”. 
This had to be done because the word “discovers” has been criticised in 
English oases as one of ambiguous significance. As a sufficient limitation ig 
imposed by the opening words “in consequence of information, etc.”, it will 
bo Biiflicient to use the words “has reason to believe”. Other changes in sub* ^ 
section (1) are merely intended to make the section complete. For instance, 

^\e have also to cover cases not merely of under^assossment or escape of 
assessnient but of determination of depreciation allowance or amount of loss to 
be carried over. 

It will be noticed that class (a) is not limited to cases of fraudulent conceal¬ 
ment. So long as escape or undor-assessment has resulted from the assessee's 
i.'on-submisaion of return or omission to make full disclosure, it makes little 
difference what the motive of the assessee in so behaving was. The natural 
inference from his omission is that he wished, if possible, to escape proper 
assessment. That is certainly fraud on the revenue law, whether morally 
fraud or not. 

In the third proviso to sub-section (1), we have omitted the reference in the 
existing Act' to income, profits or gains liable to assessment for a year prior to 
1989, because there is no longer any occasion for that category of income to be 
dealt with. The first proviso embodies the condition relating to the previous 
j nproval of the inspecting Assistant Commissioner. 

The Explanation tliat we have added to siib-section (1) is important. Courts 
havt some-times held that if in the papers ])roduc('d before tlve Ineoinc-tax 
Oliicer there is information which if it had been ferretted out or properly pursued 
" luld have led to discovery ol what is found later, the onjission to make such 
a discovi iw' must have been due to the ik gleet of the Income-tax Officer and the 
ease would not, therefona justify the reopening of th ' assessment. This view 
fiuts the revenue at a great disadvantage. It is eoinmon knowdedge that 
recounts in this country are intentionally or unintentiei'ally so badly kept that) 
many material facts cannot be easily gathered therefrom. The Income^ax 
Oliicer has to do a large number of cases and there must be instances in which 
an ordinary inspection of the, books will not enable him U) discover or realise the 
he.anng of certain facts. In oilier systems of Income-tax law, the assesseo is 
expected to help the Int*ome-tax Officer to understand the true situation and not 
merely leave him to make his own way. There is no reason why the same 
standard should not he adopted in this country. 

Sub-section (2) has been introduced to give effect to the principle of rccipro- ^ 
city to the extent explained in our general Memorandum. Wo have excluded 
eases whfre the assessee has, in fact, questioned the assessment proceeding by 
an appeal before the Appellate Assistant Commissioner or by an application to *■ 
fho Commissioner (under section 33-A). Once he has taken such a step, there 
is no reason why we should not insist that he should have raised all the objec¬ 
tions wffiich he might have to the order as originally passed. We have, there¬ 
fore, limited the conces^'on to cases in which he has wholly acquiesced in the 

* The annexed copy of a judgment of the Appellate Tribunal furnishes an illustration 
vide Annexure B. 
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original order/ Even if he has acquiesced, there are oases in which an order 
adverse to him might have been passed under section 33-B as we have now 
proposed or section 35 or by the High Court or by the Pi'ivy Council on proceed¬ 
ings arising out of an appeal by the ussessee against an order passed by the 
Commissioner under section 33-B. It is only right that the Income-tax Officer 
who is only a subordinate authority should not be permitted to reconsider points 
which might have been concluded by order of a higher authority. This is why 
such orders are saved by the proviso to sub-section (2). 

In sub-section (3),we have introduced a proviso to meet cases where pro. 
ceedings under sub-section (1) have been started late, though within the period 
of four or eight years allowed by that sub-section. It will be meaningless to 
insist that a proceeding which could be started towards the end of the fourth 
year should necessarily be completed before the expiry of the fourth year. In 
this limited class of cases, we have provided that proceedings so started should 
be completed within aj year from the date of the service of the notice. The 
second proviso to sub-section (3) corresponds to the existing proviso to sub- 
eection (2) of section 34; but to make the proviso logically complete, we have 
added a refert iice in it to sections 27, 83-A and 33-B because in the cases 
covered by those sections, it is quite possible that even normally the assessment 
proceedings may not be completed within the four years’ limit 

III. In section 46, provisions to the following effect may be inserted after 
sub-section (5) and before sub-section (O')’: — 

“The Income-tax Officer.may at any time or from time to time, by notice 
in writing (a copy of which shall be forwarded to the assessee at 
his last place of address known to the Income-tax Officer) require 
any person from whom money is due or may become due to the 
assessee or any person who hold^Tor may subsequently hold money 
for or on accoimt of the assessee to pay to the Income-tax Officer, 
either forthwith upon money becoming due or being held or at or 
within a lime specified in the notice (not being a time before the 
money becomes due or is held) so much of the money as is sufficient 
to pay the umouiit due by the tax.payer in respect of arrears of 
income-tax and i)enalty or the whole of the money when it is equal 
to or less thtm that amount. 

“The Income-tax Officer may at any time or from time to time amend 
or revoke any sucJi notice or extend the time for making any pay¬ 
ment in pursuance of the notice. 

“Any person making miy payment in compliance with a notice iinder this 
sub-section shall he deemed to have made the payment under the 
auihority of the assessee .and the receipt of the Income-tax Officer 
shall constitute a good and sufficient discharge of the liability of 
sucli person to the assessee to the extent of the amount referred to 
in the receipt. 

“Any person discharging any liability to the assessee after receipt of the 
notice referred to in shall be personally liable to the Income-tax 
Officer to the extent of the liability discharged or to the extent of 
the liability of the assessee for tax and penalties, wliichever is the 
lesser liability. 

“If the person to whom a notice under s\ib-section has been sent does not 
make payment in pursuimee thereof to the Income-tax Officer, 
further proceedings may be taken by and before the Collector on 
the footing that the Income-tax Officer’s notice has the same 
effect as an attachment by the Collector in exercise of his powers 
under the proviso to section 46 (2).’’ 

(This is intended to give effect to the views expressed in the Memorandum 
and no further explanation is oaHed for.) 
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ANNEXUBE A* 

MEMOllANDUM 

The narrow construction placed by the courts in India on section 34 of tho 
Income-tax Act since its amendment in 1939 is calculated to encourage the tax 
dodger and to cause considerable loss of revenue to the State. The section in 
its practical working also gives rise to some questions on which it seems desir¬ 
able to make the law more definite and effective. 

2. IJefore 1939, section 34 ;nitlK)rise(l assessment or re-assessment proceed¬ 
ings in all cases in which income, j)rofits or gains had “for any reason escaped 
assessment, etc. ’ Some doubts and difficulties had been felt as to the precise 
implications of the word “escaped”; subject to this limitation, however, the 
power was very wide because of the generality of the opening words of the 
section. In the amended form (in force after 1939), section 34 confers the 
power “If in consequence of definite information which has come into his 
possession, the Income-tax Officer discovers that income, profits or gains' 
I li.p ceaOic Lu nicoinc-tax liavc e.«ic;ipc(l iis.sr.ssi!i(.'nt i tc ”. The woiy) “discovers” 
Was taken from the corresponding provision in the English law. Its exact 
coimotation cannot bo said to have been est.rblished l)evond doubt even in 
England. But the uncertainties arising from the retention of the word 
“escaped” and the introduction of the word “discover” have been over¬ 
shadowed in pructi(!e by arguments ns to the effect of tin* newly introduced 
opening words “in consequence of definite information which has come into 
his possession, the Income-tax Officer etc.” 

3. In a case which came before the Bombay High C’ourt in September 
1943, the learned Judges (Beaumont C. J. and Chagla J.) held that the opening 
words must have been introduced presumably o\it of a desire “to curtail the 
powers of the income-tax autliorities.” They were of the opinion that they 
could no longer follow the cases decided on the previous language of the 
section or even the English cases construing the word “discovers” in the cor¬ 
responding English provision. The Chief Justice observed “To ray mind, the 
expression ‘definite information’ denotes that there must be some information 
as to a fact”. Chagla J. amplified the view by stating that “The information 
which must come into the possession of the Income-tax Officer must he infor¬ 
mation which was not in his possession at the time the old assessment was 
closed and came into his possession before the assessment was reopened under 
section 34. * * Correcting a mistaken view of the law is n!^t definite infor¬ 

mation which comes into the possession of the Income-tax Officer within the 
meaning of the section. * * A mistake of law or misunderstanding of the pro¬ 
visions of the law is not covered by the language of the amended section. * * 
The discovery contemplated by section 34 must be the result of information 
about some fact or facts which were not present to the mind of the Income-tax 
Officer when he made the assessnietit. ” 

4. The above restrictive view' of the power under section 34 was followed 
in .‘I jndgmenl pronounced by the Allahuhud High Court in Febnrary 1945. 
Observing that the section as amended in 1939 was radically different from the 
section as it stood prior to that amendment, the learned Judges went on to hold 
that the amendment was designed to protect the subject against anything in 
the natrure of an inquisition at the instance of the department founded on mere 
ouspicion rather than on positive material. In a later case (decided in May 
t946) in the same High Court, it was observed that the “mere fact that a dis¬ 
covery of imder-assessment was made would not justify the Income-tax Officer 
in acting under section 34. * * The present is a case where although it may 

be said that there was a discovery of under-assessment it could not be said that 
it was in consequence of something definite of which the Income-tax Officer 
had been informed that the under-assessment was discovered.” Then follow 


Vide para ] of the Report. 
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observations which make the restriction on the Income-tax Officer’s power 
much stricter. They said “As we have stated above, if discovery is the result 
of a further investigation or a closer study of the facts and circumstances of tiaer 
case, such discovery would not be in consequence of definite information with¬ 
in the meaning of the section. * * It is worthy of note that by the amendment 
of 1939 the language of section 34 has been made more stringent and it would 
be only in a limited number of cases that action would be permihsible ujuler 
section 34”. 

5. It need hardly be stated that in this view or the law the Departinenl's 
power to deal with escaped or under-assessed itoms of income is severely cur¬ 
tailed The iast mentioned decision was commented on in a later decision 
of the same Court wheie the learned Judges pointed out that the earlier Judg¬ 
ment siierned to have proceeried on a inisapiaehension of th(> facts of the ease 
and they qualified its etfect to a certain extent by ])oiriting out that section .34 
would be sati.sfied it during the eoui'se of .m (‘nquirv for assessment of a parti¬ 
cular year the Income-tax Officer canu' into possession f>f facts relating to 3 
previous year leading him 1o the eonelnsion that some income had escaped 
assessment for the previous year. J’he rest of the statement of tlu' law in the 
earlier Allahabad cases was allowed to stajid. 

f). Without multiplying instances, it may he sLateJ that the view taken in 
most decisions as to the effect of the amendment made in 1939 is seriously 
prejudicial to the interests of the jDublie, revenue. ft is open to question 
whe.thej' those* responsible ^for the* amendment iniicnded or forestiw wliat has 
now been attributed to thi“m. In the amending IJill all that was proposed was 
that for the words “for anv reason” the words “the Income-tax Officer is vof 
opinion that” should he substituted. 'Phis amendment was intended to re¬ 
move Ihe restrictive interfu-etatieui plaecul on section 34 by a judgment pro¬ 
nounced by the Calcutta High Court in February 1938. By that judgment 
the C-alcutta High Court laid down that hr.forv taking action under section 34 
the Income-tax Oilicca* should hold a. kind of judicial enquiry, giving the 

assessee an opportunity of being beard- this decision was re.versed on appeal by 
the Privy Council but by that time the amending Bill bad become law. The 
Select Committee which considered the Bill did not suggest the substitution of 
the words “in consequence of information which has come into his possession 
the Income-tax Officer discovers that” for tin* words “for any reason”; nor 
does the English .Act on which the .amendment w.as modelled contain such 
W'ords. But during the debates in the Council Sir, James Grigg, in order to 
disclaim any intention on the part of Governmt'iit to enable the Income-tax 
Officer to make “purely fishing en<|uiries with no basis at all”, siurgestcd the 
substitution of these words. However, the iuterprelatiou placed upon these 
words by the High Courts has in pracitice led to results which perhaps were not 
contemplated by Sir .Tames Grigg; there is a 'vide gulf between the discourage¬ 
ment of fishing enquiries and the kind of restriction which the observations 
above extracted from the pronouncements of the High Courts impose. 

7. Whether the member who tlieii spoke on behalf of the Government intend¬ 
ed or foresaw these consequeneew or not, it seems necessary to take sh'ps to 
remedy the position if as the courts have held the section in its present forai 
restricts the powers of the administration to the extent stated. It is possible 
to lay imdue stress upon the finality of assesssment proceedings once completed 
and the undesirability of permitting them to be reopened. The very existence 
of the power under section 34 which has its analogue in other known systems 
of income-tax law recognises th.3t in the attempt to reconci'e the interests of 
the taxpayer with the interests of the State and public revenue, it may he 
necessary to put limits upon the theory of finality. The only question, there¬ 
fore, is what are the proper limits. 

8. The honest taxpayer whose accounts are straight has little to fear. It 
is only the person who will not keep proper accounts or will nrtt choose 
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produce them that can ordinarily be subjected to, proceedings under section 34. 
There is little to be said in favour of such a person as against the claims of the 
State to recover what is legitimately dae to it under the law. The mere ini¬ 
tiation of proceedings under section 34 cannot even in such cases be deemed 
to be a great hardship except to the. extent that the assessment proceedings are 
reopened. The assessee has still available to him all the safeguards and 

remedies by way of enquiry, appeal etc., provided to every tax¬ 
payer. It is common experience, especially in cases where the 

accounts are not properly kept, that certain facts or aspects are realised more 

clearly when the accounts come under examination for a later year. If facts 
thus coming to light indicate' that any items have escaped assessment or have 
fceen under-assessed in a previous year, the subject can have'no reason to com¬ 
plain if such defects are rectified by proceedings under section 34. It is not' 
always possible to say how much was present to th(? mind uf thi' olheer who 
examined the accounts in the previous year. The mere fact that the books 
were before him cannot always be taken to imply that nothing could have 
escaped his attention. 

9. Even in cases where the non-assessment or under-assessment was due 
to a mistake in law, there appears to be no justification for depriving the State 
of its dues when the mistake is discovered. The sound principle would seem 
to be that indicated by the Privy Council as the true meaning of section 34 as it 
stood before the amendment viz., “that the Iiioome-tax Officer on the infor¬ 
mation which he has before him and in good faith considers that he has good 
giound for believing that the assessee’s profils liave. for souk* ii ason escaped 
assessment or have been asses^;cd at too low a rale ’ As poinlcd o.d in the 
latest Allal^bad decision, it may not be open to the Income-tax Officer to 
compel the assessee to produce his books even for the purpose of rt'aching this 
tentative conclusion. But that is different from saying that the requisite in¬ 
formation may not be derived from the assessee’s books even when they are 
voluntarily produced before the officer in conneetioji wiOi a. -I'ssni-'nt piocetd- 
ings relating to a subsequent year. 

10. The English Committee on the Codification of Income-tax Law recom¬ 

mended that foi the word “discovers” in section 12.5 of the English Act it 
would be preferable to substitute the phrase “comes to the conclusion”. The 
section would then run “If .as respects any year of charge the Ins})ecfor comes 
to the conclusion that amy income which ought to have been assessed, etc.”. 
This is substantially the samt* as llie ef)n(l]lioii Kn;,v;es;eil by 1be I'i:vy ('■je.neil 
in the Calcutta case. The corresponding provision in the Australian Income- 
tax Assessment Act, 1036, makes the amendment of the assessment depend on 
whether or not the taxpayer has made to the Commissioner “a full and true 
disclosure of all the material facts necessary for his assessment and there has 
been an avoidance of tavation’'. 'I'bis eivlainlv no lu'ln In ^lie tax¬ 

payer who keeps back his account books or conceals anj information from the 
taxing authority. If be is gudty of non-disclosure or concealment, it comes 
with ill grace from him to call upon the Income-hrx Officer to state how he 
discovered that there has been an nnder-assessnn'nl or onii-sion lo ass‘ss. 

11. The question of the course to be followed where there has been no 
attempt at suppression or concealment but there nevertheless has been under¬ 
assessment or omission to assess by reason of oversight on the part of the 
Income-tax Officer or mistake of fact or even a mistake of law is one of greater 
difficulty. Few will maintain that a mere change of opinion on the same facts 
would justify the reopening of an assessment. But the position is not the 
same where there has obviously been a mistake, wbetbor it he a iiiisti’k'.' of hiefc 
or a mistake of law. There is hardly any place here for the application of the 
principle that everybody is presumed to know the law. On the olher hand, it 
is a wf/l-established principle that no public servant can prejudice the interests 
of the State by acting in contravention of law. If cases of mistake of faot or 
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mistake of law cannot be remedied by proceedings undw section 84, it may be 
necessary to consider whether it will not be proper to provide the Crown wito 
a remedy by way of appeal against the decision of the Income-tax Officer m 
such cases; or it may be necessary to revive the power which the Commissioner 
formerly had to set aside the Income-tax Officer’s order on revision and direot- 
hixti to make a proper assessment. 

12. In case.s in which the assessee is believed to have concealed the parti¬ 
culars of his income or deliberately furnished inaccurate particulars, the In¬ 
come-tax Officer is given eight years from the end of the assessment year to 
stirvc a notice under section 34. Sub-section (2) of the section fixed a time 
limit, within which the assessment or re-assessment should be made. Cases of 
|■o 1 ,(•calluent or submission of .wrong particulars are here described by reference 
to danse (c) of section 28, sub-section (1). There is reason to apprehend that 
^tliis referential dci^rnptinn in sub-sectiotl (2) may give rise to diffioilty. In 
'^construing section 28 certain courts have held that the original assessment pro- 
ew'diug and the subsequent reassessment proceeding are two different pro- 
ceeding..: and that concealment or inaccurate information in the ooui'se of the 
first proceeding cannot be punished in the course of 4he second proceeding. If 
the reference to section 28 (1) (c) in sub-section (2) of section 34 is to be in¬ 
terpreted ill the light of this construction of section 28, the sub-section may be¬ 
come tinink'lligible. The reference there is obviously to the concealment or 
fui'Jiishin.g of inaccurate [larticulars in tire course of the original assessment 
luooceding The language would, therefore, appear to require some modifica¬ 
tion to make this meaning clear. 

13. The proviso to sub-section (2) removes the time-limit in cases where an 
assi'K.uiieiit is made in p^imuanco of an order under section 31, section 33. sec- 
tioi bb or section b6-A. The expression “in pursuance of” implies that the 
rc-:is.si',ismciit i.‘- one made to give effect to the appellate order. It may, how¬ 
ever, so7-m'tinies liap])en that as a consequence of an order of the appellate or 
pr.ivisiojial aulborit.y or of the High Court a person who had been originally 
assessed by tin; Income-tax OffiaB^'inay be exonerated. The qxiestion will then 
arise \vl)ether proceedings should not be permitted to be taken against any 
other ]>er,son who could h.avo been assessed if the TuconiQ-tax Officer had not 
tliouuht that the person wiio was subsequently exonerated was the nerson 
liai)le. "J'lie conj])licaf.e'd provisions of the law certainly give much room for 
honest doubts and differences of opinion as to the person liable to be assessed 
or ai- to file Jininner in which a person is to be assessed. If the Income-tax 
Offii a- hi5 ].7dC£'cdcd on a view which is subsequently held by higher authority 
to lie crroncou.', there is no reason wliy that should be made a ground for the 
pei'-oa really liable escaping assessment or for the assessment not being made 
111 tb.‘ propiT manner. It would appear necessary to make some provision for 
suidi contingencies. 

1-1 It may also hapiien that proceedin,gs under section 34 are initiated in 
ti'nc but they may nltimatel.v fail on technical grounds, e.g., the want of pro¬ 
per notice or the absence of jurisdiction in the particular officer who initiate the 
j'ldc-i'odings TTerc again, there would not appear to be much justifica- 

f tion for the person liable being allow'ed to escape assessment on the ground 
of lapse of time. 

15. Snb-section (2) of section 34 gives the same period for completion of 
^Toceedings as that t>re.scribed for their initiation, e^g., four years generally 
and eight years in special cases. This may not always allow sufficient time 
for completion of proceedings, especially in'those oases where proceedings are 
sf aided towards the close of the limitation period. Tt would, therefore, appear 
<l‘'sirab!e that an additional period of a year or two should be available to the 
nicome-tax authorities for completion of proceedings. 

16. In the proviso to sub-section (2), a reference to section S3-A may also 
have t) bj added because under section 33-A the Commissioner may in certain 
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oircuzostances make an order which an appellate authority could have made 
and which may involve reopening the assessment. 

17. An amendment to section 46 of the Act seems necessary to facilitate 
realisation of the tax and in some instances even to ensure that recovery pro¬ 
ceedings lire not rendered infructuous by the assessee. Under the law as it 
now stands, the Income-tax Officer must seek the aid of the Collector to recover 
tax in arrears except in cases falling under sub-sections (8) and (4) of section 
46. Even under these two sub-sections, the procedure is not always simple. 
Other systems of law permit the taxing authority to serve a notice upon 
persons who may hold or who may be expected to come into possession of 
monies belonging to the assessee, cf. section 72 of the Canadian Income War 
Tax Act of 1917 (Eevised Statutes of Canada. Volume II, page 2160 and 
section 218 of the Australian Income Assessment Act. 1936). On receipt of 
such notice, the person holding the m'Wney is restrained from paying it over to ^ 
the assessee without satisfying the tax claim. The principle of these provi¬ 
sions is eiven effect to in sub-section (6) of section 46 of the Indian Act but 
this provision is limited, to “salaries”. It frequently happens that monies lying'' 
to the credit of a person with another or with his bankers can be made available 
if the fund can be got at without delay hut they may be lost by reason of dila¬ 
tory procedure as the assessee will in the meanwhile be able to withdraw the 
money. It might, therefore, be desirable to extend the principlie of sub-section 
(5) of section 46 to other classes of fuads held by any person, authority or insti¬ 
tution to the credit of or oh behalf of atn assessee. 


ANNEXTTEE B 

(See item II of Amendment suggested in Eeport.) 

IN THE INCOME-TAX APPEI^TE TEIBUNAL 

Before 

I. T. A. Nos. and of 1946-47. 

(Assessment years 1939-40 & 1940-41.) 

Messrs. A. Firm—Appellant 
versus 

The Income-tax Officer—Eespondent. 

Appellant by. 

Eespondent by. 

OEDEE 

Both these appeals raise the question of the validity of action under section 
84. The relevant assessment years are 1939-40 and 1940-41. The assessee 
carries on a business in caps. etc. in Bombay, The original assessment for the " 
yaar 1939-40 v/as completed on 24th June 1940 and the original assessment^ 
for the year 1940-41 was completed on 29th February 1941. On 10th November 
1942 the Income-tax Officer issued notices under section 34 in respect of both 
the years and supplementary assessments were made on the assessee on 15th*' 
June 1943 in respect of both the years- In the supplementary assessment for 
1939-40 the Income-tax Officer has, at the beginning of his order, stated:— 

“In this case action under section 34 was taken as it was ascertained 
during the course of the assessment proceedings of 1941-42 that 
the assessees had debited some items to the trading arccount which 
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did not represent genuine purohasee and also had olaimed interest 
payments which were against benami accounts and which accounts 
were not genuine.- 

In the supplementary assessment order in respect of 1940-41 the Income-tax 
OflBcer states:— 

“In this case action under section 34 was taken as it was definitely 
ascertained that the income of the firm assessable to income-tax 
was under-assessed." 

The assessee questions the legality of the action under section 34 in respect of 
both the years. 

2. Under section 34, an Income-tax Officer may proceed to assess or reassess 
if in conseqiience of definite information which has come into his possession 
^ he discovers that income, profits or gains chargeable to income-tax have escaped 
^^Bsessment in any year or have been under-assessed or have been assessed at 
tco low a rate That section requires that, before action under that section 
^^opn be taken, the Income-tax Officer must be in possession of definite inform- 
^atiou and that in consequence of that information he has discovered that income, 
profits or gains have escaped assessment. There is, however, nothing in the 
section which compels the Income-tax Officer to record that information before 
actia.n is taken under it. 

3 For both the years under consideration, it is conceded that before the 
notice under section 34 was issued on 10th November 1942 there-is no record of 
the information on the basis of .which the Income-ta.'c Officer proceeded to issue 
notices under section 34. The case of the assessee is that the Income-tax 
Officer had no information at all, much less “definite information’’ before 
notices under section 34 were issued. Per contra it is contended by the Depart¬ 
ment that though there was no written record of the information which the 
Income-tax Officer had, nevertheless the Income-tax Officer was in possession 
of definite information which led him to the reasonable belief that income had 
escaped assessment. In the absence of any record prior to 10th November 
1942 showing what was the information, I have necessarily to examine the 
surrounding circumstances and determine whether in the light of the evidence 
afforded by those circumstances, I can reasonably come to the conclusion* that 
the Income-tax Officer had definite information within the meaning of section 
34 prior tn issue of the notices under that section. According to the Depart¬ 
ment, as stated by the Departmental Representative, the definite information 
consisted of— 

(i) Bogus purchases from E. & Co., were recorded in the books of the 

assessee; 

(ii) Assessee and E. & Co. had a joint venture and profits therefrom had 

been suppressed; and 

(iii) No stocks of the joint venture belonged to E. £ Co. 

•At the time of the reassessment under section 34 it would appear that the 
assessee did not raise any objection to action unde^ Jl/ection 34 being taken, 
tee however raised that contention in the appeals preferred to the Appellate 
Assistant Commissioner against the orders of reassessment. At the time of 
the appeals before the Appellate Assistant Commissioner, the Income-tax 
f)fficer who made the reassessments under section 34 appeared and explained to 
the Appellate Assistant Comxnissioner what according to him was the position 
prior to the issue of tie notices under section 34. The Income-tax Officer 
stated that on 19th June 1942 one Mr. E. who was a partner in the firm of E. & 
Co. appeared before him and gave him certain information. That information 
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is set out in the Appellate Assistant Commissioner’s order in paragrapli 8 and 
is as follows:-^ 

“(i) That the firm of Messrs. A. did jnint venture business with Messrs. 

E. & Co. in the years 1938 and 1934 and the net profits of the 
venture were about four lakhs of rupees. As the whole of the 
Business w'as done in the name of A. Firm the latter did not pay 
anything tf> Messrs. E. A Co. Mr. E. is said to have stated that 
he was in Europe making purchases and sending goods to Bombay. 

He further stated that the whole of the above amount earned in 
the joint venture was invested in their business by the a^ellants 
in Benami names and it was shown that the appellants have been 
working on borrowed cjrpital. He also further told the Income- 
tax Officer that the appellant firm has been making huge profits 
but the profits are reduced by entering bogus purchases and claim¬ 
ing bogus expenses. He is said to have further informed the 
Income-tax Officer that the appellants reduced profits by writing ^ 
bogus bad debts, for instance, he said thaft the appellants wrote 
ofi the bad debt of Mr. S. during the year of account even though , 
Mr. S. is working with the appellant as a partner in A. Firm. '‘<6^ 
Further, according to him, the interest payments claimed were 
not genuine claims. He also referred to the High Court decree 
in the suit filed by Messrs. A. Firm against the Firm of Messrs. 

E. & Co.” 

4. It may be noticed that that statement was made sometime in 1946, more 
than three years after the notices under section 34 were issued. The assessee 
in his grounds of appeal before the Tribunal denied categorically that any such 
statement was made by the Income-tax Officer to the Appellate Assistant 

Commissioner. Mr. who appeared for the assessee before the 

Appellate Assistant Commissioner and who instructed counsel at the hearing 
before the Tribunal also denied that the Income-tax Officer made any such 
statement to the Appellate Assistant Commissioner. It seemed to us in those 
circumstances that it would be desirable to send for Mr. K., the Income-tax 
Officer concernod. and ascertain from him whether he made any statement. 

Mr. K. attoiided before us and said that in the course of the argument he did 
put forward what is stated in the, above paragraph as definite information which 
was given to him by Mr. E. on 19th June 1942. It does not appear that the 
Appellate Assistant Commissioner recorded any formal statement of the 
Income-tax Officer was asked to explain how more than three years after the 
events with vdiich we are concerned, he was able to remember the date and 
Income-tax Officer. I have however no doubt that what is set out by the 
Appellate .Assistant Commissioner in paragraph 3 of his order is based on what 
was mentioned before him at the time of the hearing of the appeal. The 
the substance of the information given to him by Mr. E. on that date. His 
answer was that he furnished that material to the Appellate Assistant Com¬ 
missioner after referring to the records. The date 19th June 1942, according 
to him, was remembered because on the receipt of this information he sent for 
the file of the assessee in which assessment was pending for 1941-42 and directed 
an appointment to be given immediately. The order sheet for 1941-42 under 
date 19th June 1942, contains the following— _ 

¥ 

“The return is received long ago, why no appointment is given up to 
now? Grant appointment at once.” 

It is not improbable that the Income-tax Officer was able to mention 19th June 
1942 by reference to the entry in the order sheet. Furthermore, as he was 
appearing before the Appellate Assistant Commissioner in support of his 
order, he must have examined the entire record relating to this matter. Il-O 
position is however different when I come to examine the substance of the 
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nformation which he is said to have given to the Appellate AsBiatant Oommia- 
lioner. Barring the atatement of Mr. E. which was recorded subsequent to 
;he issue of the notice under section 34, there is nothing on record giving smy 
ndication as to what information was received by the Income-tax Officer prior 
:o the issue of the notices under section 34. Keeping in mind the contents 
)f the ^statement made by Mr. E. and recorded by the Income-tax Officer on 
12th November 1942, it seems difficult to believe that the Income-tax Officer 
jould have had such a clear recollection of the information given to him in 
June 1942. The next event to be noticed is that on llth September 1942 the 
[noome-tax Officer directed issue of summons under section 37 to E. & Co. 
at once for appearance with acco\mts for 1938 .and J939. But Mr. E. was 
ipparently out of Bombay and that summons was not complied with. On 
^7th September 1942 a summons under section 37 was issued to the assessee 
’or the production of the accounts of S. 1997 corresponding to 1941-42 and also 
i copy of the consent decree in the suit between the assessee and E. & Co. A 
nedical certificate stating that one of the partners was ill was produced. There- 
ifter on 23rd September 1942 another summons under section 37 for appear- 
inoe of the assessee on 1st October 1942 with the accounts of S. 1990 and 
1997 and the consent decree was issued. The assessee did not produce either 
he accounts or the consent decree. It is obvious the assessee was evading 
he production of the account and the consent decree. On 26th October 
1942 a second summons under section 37 was issued to E. & Co. 
or appearance on 80th October 1942, with the accounts for 1938 and 1939. 
t is stated that on that day Mr. E. appeaj’ed. He did not produce the books 
»ut made a statement that his firm had not sold any goods worth Rs. 2,000 and 
R said to have given the Income-tax Officer the whole history of the appellant 
irm as to how the latter are connected with various other firms and how they 
ire manipulating the accounts by putting in bogus purchases and claiming 
)Ogu8 payments. It is further stated that the production of the books as well 
as recording of statement was at his (Mr. E. ’s) request postponed for a> fort¬ 
night. The case file does not indicate any reason for the non-recording of Mr. 
E.’s statement on 80th October 1942. On 7th November 1942 the entry in the 
order sheet reads:— 

“Issue notices under section 22(2) read with 34 for 1939-40 and 1940- 
41 at once to the firm and the partners’’. 

As stated already, the notices were actually issued under section 34 on lOth 
November 1942. On 12th November 1942 Mr. E. appeared before the Income- 
tax Officer and his statement as recorded is as follows: — 

“The firm of Messrs E. & Co. have sold goods as detailed below during 
the periods of 24th October 1938 to llth November 1939 and 12th 
November 1939 to 30th October 1940 which periods correspond to 
the Hindu Samvat years 1995 and 1996 to Messrs. A. Firm.” 

|P?he total of the sales for 1995 was Rs. 1,002-10-6 and for 1996, Rs. 2,552-12-6. 
No other goods are sold by the firm of E. & Co. to Messrs. A. Firm during the 
periods mentioned. I further state that no goods are sold to Messrs. A. Firm 
i)y me in my personal capacity during these periods. I further state that 
there were no goods belonging to our firm or to me personally kept in the go- 
•down of Messrs. A. Firm to be purchased by them for want of delivery not 
being taken of the goods sold to Messrs. E. A Co. If the said Messrs. A. Firm 
have shown any amounts credited to our accounts, they may be part of the 
profits falling to our share from the joint pool business done with Messrs. A. 
Firm in 19^3, the accounts for which they have suppressed from us all along 
and as to which they have misled us.’’ 

5. That is practically all the material on record bearing on the question 
under consideration. It has to he first noMced that ho explanation has been 
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given as to why when on 19th Jiuie 1942 Mr. E. came to the Income-tax Officer 
and gave information regarding the conduct of the assessee a statement was 
not recorded by the Income-tax Officer on that date itself. It is somewhat 
curious that the Income-tax Officer should have thought of recording the state¬ 
ment of Mr. E. two days after the issue of the notices under section 34. It is 
not easily discernible what was the purpose that was intended to be served by 
the statement of Mr. E. being recorded two days after the notices had been 
actually issued. There is another interesting feature about the statement of 
Mr. E. If the Income-tax Officer could remember in 1946 several points on 
which Mr. E. gave information to him in June 1942 why did he not think it 
necessary to include in the statement recorded on 12th November 1942 inform|>» 
tion other than that relating to the sale of goods by Mr. E. to assessee and 
the denial by Mr. E. that goods belonging to his firm or to himself were keot 
in godown of A. Firm? ' Mr. E. in that statement said nothing about profiH 
earned in the joint venture being invested in benami names and the appellant 
was showing in his books that he is working on borrowed capital. He said 
nothing about writing bogus debts nor about a bad debt of Mr. S being written 
oflF improperly. 

6. There cannot, however, be any doubt that by at least 11th September 
1942 the suspicions of the Income-tax Officer in respect of assessments for 
1939-40 and 1940-41 had been aroused. Otherwise he would not have issued 
summons on that day to B. & Co., under section 37 for production of books 
for 1938 and 1939. But mere suspicion is not enough for the purpose of taking 
action under section 34. He must have definite information prior to the issue 
of the notices. He had not examined the books either of Mr. E. or of the 
assessee relating to these two years because they were not produced before 
him. Assuming that owing to good and retentive memory the Income-tax 
Officer was able to recollect what was actually stated to him by “Mr. E. on 
19th June 1942 and he gave a gist of that information to the Appellate Assistant 
Commissioner, as recorded by him, we have to consider whether there is any 
other information which the Income-tax Officer had in addition to the informa¬ 
tion contained in the paragraph extracted above. The Departmental Eepresen- 
tative quite candidly stated that the Income-tax Officer had no information 
beyond what was stated in that paragraph. The information consisted of; 
(1) the assessee and E. & Co. did joint venture business in the years 1933-34 
and the net profits of the venture were Rs. 4 lakhs; (2) assessee did not pay 
any part of these profits to E. A Co.; (3) the entire profit earned in that joint 
venture was invested in the business of the assessee in benami names and 
assessee showed that it was working on borrowed capital; (4) assessee has been 
making huge profits but profits are reduced by entering bogus purchases and 
claiming bogus expenses; (5) assessee reduced profits also by writing off bogus 
bad debts; (6) the bad debt of Mr. S. was written off; and (7) interest pay¬ 
ments claimed were not genuine claims. 

7. In the first place it is doubtful if the information set out above can blT 
said to be definite. In fact what is stated is more in the nature of allegations 
than information. Assuming that it is definite information, the section further 
requires that in consequence of that information the Income-tax Officer iwa 
discovered that income has escaped assessment. In other words, the informa¬ 
tion must lead to a reasonable conclusion that income has escaped assessment. 
It is to be remembered that prior to issue of notice Mr. E. did not produce 
even a scrap of paper in support of his allegations and the Income-tax Officer 
had not satisfied himself that the statement made by Mr. E. was worthy of 
the least credence. 

Bection 84, as amended, will not permit an Income-tax Officer to act on 
yague statements made by parties, interested or otherwise, and without the 
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Information biefore bim leading to a prima facie conclusion that income has 
escaped assessment. In my view the Income-tax OfiBcer at the time when he 
issued the notices under section 34 did not have before him definite information 
in consequence of which he discovered that income had escaped assessment in 
the two years. 

8. I arrive at this cohclusion not without some regret because it may be 
that the Department has a very good case on the merits. This result was not 
inevitable. The Income-tax Officer had all the time between June and 
November 1942 to deal with this matter in a more methodical manner. If that 
had been done, it is not improbable that there would have been no scope for 
any controversy relating to the applicability of section 34. 

9. The appeals are allowed and the supplementary assessments under 
section 34 for both the years are set aside. 

The 4th February 1948 Judicial Member 

It is not without hesitation that I have come to the conclusion on purely 
technical grounds that the appeals should be allowed and the supplementary 
assessments under section 34 for both the years should be set aside. In this 
coimection I am respectfully in accord* with the view expressed by the Judicial 
Member that the Department’s case is probably good on merit—as far as the 
actual assessments are concerned. 

2. What exactly led to the issue of notices under section 34 cannot be 
ascertained from the record. Under the section as it now stands the Income- 
tax Officer has to discover that income, profits or gains chargeable to income- 
tax have escaped assessment in any year, or have been under-assessed, or have 
been assessed at too low a rate, or have been the subject of excessive relief 
under this Act. The discovery of the Income-tax Officer must be the result of 
definite information which has come into his possessijii. The in formation 
which must come into his possession must therefore he infomation which was 
not in his possession at the time the old assessments were closed* and came 
into hie possession before the assessments were reopened under section 34 of 
the Act. It was suggested that it was not statutorily laid down that such 
information should be specifically recorded. That may be so but in that event 
it must become difficult to establish that proceedings under section 34 were 
appropriately initiated. Even on a review of the circumstances under which 
notices under section 34 were issued it was not possible to escape the conclu¬ 
sion that the Income-tax Officer had no definite information, resulting in his 
discovering that income had escaped assessment. 

8. I have been unable to attach much importance to the statement of 
Mr, E. as it was recorded subsequently to the issue of notices under section 34. 

4. All that I gather from the circumstances and order of the Inccane-tax 
Officer is that prior to the issue of notices under section 34 his suspicions were 
aroused by vague and indefinite information that possibly came into his posses¬ 
sion and he therefore pursued the matter and made sustained endeavours to 
obtain definite information, but I cannot help thinking—I am obliged to say 
it—that he had no definite information within the meaning of section 34 
preceeding the issue of notices under section 34- 

The 10th February 1948 


Accountant Member 
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Appendix B 

{See parc^raph 28) 

Office of the 

r 

Income-tax Investigation Commission, 
MINISTRY OF FINANCE (REVENUE DIVISION) 
'Sew Delhi, the 29th May, 1948. 




Sir, 

A part of the duty assigned to the .Commission under section 3 O'! the 
Taxation of Income. (Investigation Commission) Act, 1947, is to investigate 
and report to the Oentral Oovernment on all matters relating to taxation 
on income, with particular reference to the extent to which the. existing 
law relating to and procedure for assessment and collection of such taxation 
is adequate to prevent the evasion thereof. Although the words “on all 
matters relating to the taxation of income’* would seem to suggest a very wide 
scope for the inquiry, the Commission read them in the. light of the preamble 
to the Act which refers to “the purpose of ascertaining whether the actual 
incidents of taxation on income is and has been In recent years in accordance 
with the provisions of law”. They are therefore principally concerned with 
topics of legal avoidance, evasion and the causes which lead to the tax not 
being levied or collected through defective machinery of the department. The 
Commission have therefore prepared a questionnaire, copy of wliich is enclosed 
herewith, and they will be grateful to have your views the views of your 
association on the points ihentioned in the questionnaire. 

The Commission will be glad if the views arc communicated so as to reach 
this office on or before the 31st July, 1948. 

Youre truly, 

H. S. RAMASWAMI, 

Secretary. 

(By order of the Commission). 
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QUESTIONITAIRE 

(Except when otherwise stated, the sections referred to in the Questionnaire 
are the sections of the Indian Income-tax Act.) 

I. Residents and non-residents 

1. Is it necessary or justifiable to retain in the statute the special 
gi'oup of provisioiis relating to the category described as “Not ordinarily 
resident” ? 

2. Under the existing law, a non-resident is not liable to pay tax on profits 
brought into or remitted to British India diiring the. particular year in which 

V he claims the status of a non-resident, although in preceding years he might 
. have been a n'sident and he may resume, the status of a resident in the very 
jnext year after be has brought his foreign earnings into the country. To meet 
^such a case, wou’d you approve, of the introduction of a category of “ordinarily 
resident” defined in positive terms analogous to the provisions suggested by 
the English Oodificati(jn (bmmittee with regard to persons styled us 
“principally resident”, or would you suggest that even non-residents should 
be declared as assessable in respect of profits brought into or remitted to- 
British India ? * 

8. What suggestion would you make to improve the means availablle 
to the Income-tax Department for ascertaining the total income in the case 
of non-residents ? 

4. The Act makes no express provision in respect of cases where a non¬ 
resident has businesses or business connections through more than one person 
in different parts of India. It may be open to question whether any one of 
such persons can be treatod as assessee in res])ect of profits made in the business 
carried on by or through anotheir such person in another part of the country. 
There can be no doubt that the non-resident himself can be assessed on the 
aggregate of iirolits made in all the places. Will ii/ not therefore be desirable 
to provide that for convenience of realisation, the Income-tax authorities can 
treat any one of these jiersons as the ussessee (under sections 42 and 43) 
in respect of the profits made by or through all the agents of the non-resident? 
If this view is adopted, provision will also have to be made for retainer of the 
necessary sum by the agent so selected. 

II. Hindu Undivided Families 

5. What clianges would you suggest in the law relating to the assessment 
of the income of a Hindu undivided family to income-tax? Would you make 
any difference between a family governed by the Dayabhag law and a family 
governed^ by the. law of the Mitakshara.? Would you suggest any modification 
with reference to the test laid down in the Act for determining the residence 
of a Hindu undivided family in so far as it is linked up with the residence of the 

^Karta which may change from time to time and may not always have a r^ation 
to the situs of the family properties ? 

t in. Companies and Firms 

6. Do you think that the proviaion made in section 4A (iv) (o)- declaring 
a foreign company (that is a company having its head office outside India) 
to be resident in British India in respect of any particular year, if its income 
arising in British India during that year exceeds its income arising without 

British India, requires any m^ification, as it may result in bringing into 
account in Indian taxation losses sustained by the foreign company abroad? 

Do you think ^hat the situation could be met by a provision as ta the 
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manner or oirouinstanceB in which the foreign losses of such a company 
should be dealt with for "the purpose of India taxation, or would you suggest 
any other change in the Act so far as it relates to taxation of foreign 
oonnpanies ? 

7. A complaint has been made that firms avoid super-tax by converting 
themselves into Companies, particularly private lifnited companies. Are. you 
in favour of the imposition of a graduated super-tax properly so called on 
companies in place of the existing Corporation Tax which is only a flat rate 
but which is not subject to aaiy minimum ? If the answer is in the affirmative, 
do you think that a shareholdej* to whom a company pays dividends should be 
entitled to the eame treatment in respect of super-tax as he receives with regard 
to income-tax under section 49B ? 

8. Do you think it necessary or expedient to treat private limited companies 
as incorporated bodies for the purpose of income-tax assessment, or would you 
prefer to see them assimilated to partnerships which in substance they are.< 
If the existing provisions relating to private limited companies are to be retained, 
have you any mo'dificationB to suggest either in the definition of such companies 
for the purposes of the Income-tax Act or in any other respect ? 

9. Is it not desirable to check the practice of converting each venture ct 
practically the same set of jjersons into a separate private company merely with 
a view to escape higher rates of taxation ? If so, what will be the best method 
of doing it? Similarly, how is it possible to checkmate the practice of creating 
nominal intermediate concerns or taking or introducing nominal partners fre¬ 
quently minors, women and dependents for the same purpose? Would it not 
be desirable to have provisions in the Income-tax Act similar to sections 10 and 
10A of the Excess Profits Tax Act? 

10. What steps can you suggest to prevent ex post facto creation of evidence 
in favour of an earlier partnership to escape higher rates of taxation in respect 
of periods when large profits had been mad© ? Do you think it desirable to enact 
in thig, country a provision^ similar to that in England under the “Registration 
of Business Names Act”, compelling the. proprietors of businesses to regist4',r the 
nfunes of their businesses, the persons interested therein, the place or places 
where they are curried on, within a specified period after the commencement 
of the business ? The provisions of the Indian Partnershij) Act relating to 
Registration have not achieved the pur])Ose which it was hoped they might 
achieve. Section 26 of the. inemoe-tax Act leaves the matter to the option of 
the assessee and registration may take place long aftor the commencement of the 
alleged partnership. Oompulsory registration will obviate a great deal of 
uncertainty and unnecessary enquiries as to the true ownership of the businesp, 
both in the interest of the public and for the purposes of taxation. 

IV. Mutual AssociatlODfl 

11. Would you recommend any change in the low relating to mutual asso¬ 
ciations making profit out of commercial activities ? ^ 

V. OoUection and inlormation at source 

12. Is there any scope for extetnding the provisions of the Act relating tJf 
(a) deduction of tax at source, and (b) furnishing of information as to payments 
of rents, etc., by the person paying? 

13. Would you recommend the insertion in the Act of a provision obliging 
companies to deduct super-tax from dividends payable to all non-residcTit 
shareholders even when the amount of dividend is below the maximum amount 
not chargeable to saper-tax? The total world income of a non-resident shareholder 
may well exceed the maximum amount not chargeable to super-tax or he may 



draw dividends from more than one company and the aggregate of such dividenda 
even in India itself may exceed such maximum. If you are in favour of such 
a provision, what do you think should be the rate for the levy ? 

TI. Advance payment (intereat on) 

14. Is there any justification for differentiaffog between cases falling under 
section 18 and oases falling under section 18A by allowing interest on advance 
payments only in respect of the latter, pre-payment or pre-oolection being a 
matter of convenience in both classes of cases ? 

Yn. Oomputatton of income 

15. Can the provisions of section 10 (4) (b), which are limited to firms, be 
extended mutatis mutandis to private limited companies and associations 
generally? 

16. Have you any objection to the introduction of a •provision on the lines 

of section 108 of the Australian Act declaring that any distribution out of income 
by way of advances or loans made by a private company to its shareholders shall 
be treated as dividend? , 


vm. l>eductiona and allowances 

17. In vie-w of the provisions of section 14, sub-elanse (2) (c), excluding from 

income-tax “income, profits or gains accruing or arising within an Indian State 
(unles.s received or brought into British India), should not proviso 1 to section 
24 be so worded as to make it clear that losses sustained in an Indian State 
should not be taken into account so as to reduce the taxable amount of profits 
actually made within the Indian Union during the same period, except in so far 
as the profits made or losses incurred in the Indian States may be relevant 
to the determination of the rate of tax which will depend upon the total world 
income ? • ^ 

18. Would it be possible to meet the complaint of the public that Income-tax 
Officers are taking an unduly narrow view' in accepting as expenses incurred for 
business purposes only a small proportion of the sums proved to have been spent 
in. the maintenance of motor cars, giving entertainments and other attractions 
for the benefit of customers ? 

19. What; stops should be taken to checkmate attempts to show Items of 

capital expenditure on plant, machinery and buildings as no more than cost of 
ordinary repairs and maintenance ? 

20. Could not section 10 (2) (iii) be so worded ae to make it cle.ar that the 
interest paid on capital borrowed for business can be regarded as an admissible 
deduction only so long as and to the extent to which the amount borrowed is used 
for business ? The mere fact of initial borrowing for business cannot be the test 
independently of how the amount borrowed is subsequently used. 

21. Beotion 10 (2) (vi) provides generally for depreciation allowance in respect 

of machinery, etc. A question has arisen as to whether full allowance for the 
year or only proportionate allowance should be given in cases in which— 

(a) the machinery is not worked for the whole year, or 

(b) the assessee is not the owner of the machinery for the whole year. 

Should not a provision or proportionate allowance only be made to meet 

such cases? 


DL. Stock valuation 

22. Will it not be expedient to empower the Central Board of Bevenue 
to provifie by rules the methods by which and the principles according tp 



wMoh stock valuation should be made for arriving at profits for the purpose ofi» 
taxation? 

Z. TTsttlriiotii&ry mortgages^ 

33. Will it not be desirable to make a specific provision in the statute itself 

as to the manner in which income derived by a mortgageee in possession of 
agricultural land should be dealt with for income-tax purposes ? 11 so, on what 

lines do you think such legislation should proceed having regard to 
the possible varieties of arrangements under which the mortgagee may be in 
possession ? 

ZI. ^Premitun aa leases 

34. In view of the growing j)ractice of receiving premia—by whatever name 
called—^in connection with leases, would it not be right to provide in the Act 
itself that such prenSia should be treated as taxable income either in the year 
of receipt or by distributing the same over the period of the lease ? (Compare 
Sections 83 and 84 of the Australian Act and the jEnglish decision in Abbot 
va. Davies^ 11 T. C. 576). 

xn. Unclaimed balances ■> 

26. What do you think of a proposal that unclaimed and waived surpluses to 

the credit of customers, suppliers and employers to the extent they art, made up 
of deductions or allowances previously allowed as admissible expenditure for the 
purpose of assessable income, but not fully expended or paid in actual fact for 
over three years, should bo deemed as profits on the analogy of the proviso to 
Section 10 (2) (11) in respect of debts previously written off partitilly or whollly. 

xm. Superannuation Funda 

26. HaVe you any suggestions to make on a proposal to place the law relating 
to Superannuation Funds [Chapter IX (B) of the Income-Tax Act] on a footing 
similar to that in respect of Provident Funds so as. to secure— 

(i) that the aggregate of the annual accretion to the. Superannuation Fund 

of an employee including his own contribution but eKclusive of 
interest, together with similar accretions to his recognised Provident 
Fund, if any, shall not exceed in any year 25 per cent, of his salary 
proper; 

(ii) that the limit for exemption from income-tax as laid down in 

Section 58(F) shall apply to' the aggregate con^ibutions h) the 
approved Superannuation Fund and the recognised Provident Fund 
of each employee. Similarly, the limit of exemptions on interest 
as laid down in Section 58 (F) shall apply to the aggregate of the 
interest on the Provident Fund and tho Superannuation Fund; 

(hi) that the annual accretion to the Superannuation Fund shall, like the 
accretion to a recognised Provident Fund, be deemed to have been 
received by the employee and shall be included in his total income 
under the head ‘Salary’ subject to the exemption from Income-tax 
but not from Super-tax. 

XIV. Snper-taz 

27. Will it not be right to extend tiie principle underlying section 17, sub¬ 
section (2), to super-tax also, as otherwise persons who are members of unregis¬ 
tered firms or assoeiations may esoape payment of legitimate super-tax merely 
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on payment-ot some super-tax in the name of the firm {vide second prcxviso to 
section 55) ? Section 23 (5) (b) may not prove to be. a suificient safeguard and 
it has no application to associations. 

XV. Subimiaision of return 

28. What ways can be devised to compel a man who has been successfully 
escaping the attentions of the Income-tax authorities to submit a return of 
bis income or to declare by a sworn statement that his income was below the 
taxable limit? Under the* present practice the burden lies on the Income-tax 
authbrities to find out whether a man has taxable income or not before 
issuing a notice to him under section 22 (2), and in this way many people 
escape taxation altogether. Failure to make a return in persuaiice of a 
general order under section 22 (1) is not an offence under the Income-tax Act. 

XVI. Accounts (keeping and production) 

29. Is it not time to provide in the statute itself as in Australia and in 
some other countries that every person carrying on business should keep 
Bufiicient records of his income and expenditure to enable his assessable income 
and allowances to be readily and truly ascertained? 

30. What steps can be taken to encourage, if not to compel as large a 
number of assessees as possible (particularly those engaged in business) to 
keep proper accounts, to preserve them for at least some years, and in cases 
where they relate to business fetching* an income above a certain limit to 
adopt the practice of getting them audited by qualified auditors? 

31. Do you see any objection to auditors being asked to report to the 

Income-tax Department at the end of each year the names of the persons 
or concerns whose accounts they have audited during the year? It has been 
suggested that the fact of audit is ofteii concealed by some assessees to enable 
them to conceal from the Income-tax authorities the result of the audit if the 
audit happends to show large profits. , 

XVII. Best judgment assessment 

.32 Ilo\\ do you suggest the Ineome-tnx Offieejjs should proceed where they 
find that accounts have been suppressed or that the accounts prodTiced are 
not complete and they are driven to make ti best judgment assessment? On 
what basis should such assessment,s he made? What in your opinion should 
be the scope of an appeal against a best judgment assessment? 

XVIII. Avoidance and evasion 

33. What changes would you inakii in proviso 1 to section 43 to ensure 
that a non-resident broker is a genuine broker and not an alias for the foreign 
mei chant? 

34. In what manner can the provisions of section 16 (I) (c) and sub¬ 
section (.3) be amplified so as to hit at devious similar in principle but different 
in form from those specifically mentioned in the section? A que.stion has 
arisen particularly with reference to transfers in favour of grand-children, 
nephews, illegitimate children, etc., and al*-o in respect of shares in companies 
held in or transferred to joint names of husband and wife. 

35. Would it not be right to provide that, when the income from the trans¬ 
ferred property is assessed as if it were the incrome in the hands of the transferor, 
the tax thus assessed shall be recoverable also from the property so transferred? 

36. If blank transfers of shares and securities are permitted to continue, 
w^hat safeguards would you suggest to prevent that practice being utilised 
to defraud pubhe revenue (1) by concealing the identity of the person who 



received dividends or interest, (2) by concealing profits made in s^wre dealings, 
and (3) by claiming genuine or fictitious losses while concealing profits? 

* Even if the transfer is not in blank, is it necessary or desirable to make 
a specifio provision in the Act as to the person whom the Income-tax authori¬ 
ties should take note of as the owner of the share during the interval between 
the date of the transfer and the date of its registration in the books of the 
*'oinpany ? 

37. What measures would you suggest to prevent avoidance of taxation 
where an employer instead of paying full remuneration as salary pays part 
of it by giving various benefits such as conveyance allowance, medical allow¬ 
ance, schooling allowance, reduced rent, free food, etc., all these btoefits 
being not taxable under the law as it stands? 

XIX. Persons leaving the country 

38. What provisions would you recommend to safeguard against loss of 
re\enue on account of assessees leaving India for good without leaving assets? 
Would you make any difference in this connection between cases where the 
person concerned leaves India before completion of assessment and cases 
where he leaves India after the assessment has been completed but before 
payment ? 


XX. Bankruptcy and winding up 


39. Will at not be right to enact that the claim -for income-tax should have 
priority over other debts even in liquidation and bankruptcy proceedings? If 
BO, should any difference be made according as liquidation or bankruptcy com¬ 
mences after the assessment of the tax or before assessment? 

40 What provision would you recommend to safegUEird against loss of 
revenue c.n account of a Beceiver in bankruptcy or a Liquidator being dis¬ 
charged before assessment or payment or income-tax, payable in respect of 
incom,* arising during the pendency of the bankruptcy or liquidation pro¬ 
ceedings ? 


XXI. Penalities 

41. The provisions relating to the levy of penalties for failure to submit 
returns are sometimes complained again?,t as leading to arbitrary exercise of 
power. Can any other scheme be thought of which in the event of failure to 
submit returns would operate automatically and not at the discretion of the 
Income-tax Officer? For example, can it be provided that persons who have 
not submitted their returns shall not bn entitled to claim statutory deductions 
of certain kinds? 


42. The penalty provisions of the Income-tax Act as they stand hit onlv 
cases where incorrect statement in the return has been deliberately so made 
Wil. it not be right to insist on a stricter standard in respect of the liability 
of assessees to discharge their statutory duty of submitting correct returns? 

be right to follow the English law and declare even abet¬ 
ment of submission of incorrect returns to be an offence? 

in think should he the policy of the Government in cases 

T n j L * under section 52 or one punishable 

cntl ^o^u^itted? Should it ordinarily proceed^to prose¬ 

cute the person concerned, or nreferably safeguard the revenue bv le^vinir 

prLTcutLrifto"a?t°" offence? If the poskility of 

prosecution is to act ns a deterrent, should not the maximum penalty under 
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section 62 be much greater than it is now? What do you think is likely to be 
the reaction of the public (1) if there are frequent prosecutions for mcome-tax 
offences, and (2) if clear oases of offences are compounded? 

45. Have you any comments or suggestions to make with reference to the 
exei’cise of the power under section 28 to levy penalties? 


XXn. Secrecy and pabhpity 

46. What do you think of the proposal that the provisions of section 64 
should be relaxed so as to permit the disclosure of confidential information in 
the following cases :— 

(1) to the Advocate-General, where it appears that there has been a 

breach of trust relating to charity; 

(2) to the Provincial Government, in respect of information having a 

bearing on the recovery of Sales Tax: 

(3) to the proper authorities, when the assessee makes in the course 

of I. T. proceeding statements which implicate him in a crimi¬ 
nal offence and when such statements have been made with a 
view to escape liability under the Income-tax Act; 

(4) to a third person, where the assessee asserts the right of such third 

person to certain property or income and the Income-tax -authori¬ 
ties have reason to believe that such assertion' is not true and 
has been made with a view to escape or reduce liability to tax? 

I’ho first three cases are similar in nature to the exemption now recog¬ 
nised under sub-section (3) to section 54 of the .4ct. The fourth case is 
similar to the provision contained in section 7 (4) of the Income-tax (Investi¬ 
gation Commission) Act. The possibility of the disclosure being made to a 
party who may be in a position to take advantage of the false statement made 
by the assessee may act as a deterrent against the assessees recklessly mak¬ 
ing such false statements. 

47. Have you any suggestions to offer or remarks to make in r^pect of 
the following proposals: — 

(1) that wide publicity should be given in respect of cases where asses¬ 

sees are, after enquiry, found to have made gross under-state¬ 
ments of their income; * 

(2) that similar publicity should be given to gross instances of cases in 

which persons have been convicted of income-tax offences? 


XXni. Appellate procedure 

48. Do you think that it is necessary to provide a right of appeal (i) against 
an order of rectification under section 35, and (ii) against an order of the 
Appellate Assistant Commissioner refusing to extend the time for filing an 
appeal on dismissing an appeal as not filed in time? 

49. Can a non-resident assessee who fails to pay the demand be put on 
condition that he should deposit the tax before any appeal filed by him 

'►against the assessment is heard? Alternatively, can he not be asked to give 
security for payment in the event of the decision going against him? 

50. Will it not be right to enact in the statute itself that fresh evidence 
can be admitted in appeal only in cases in which the same could not hare 
been produced before the Income-tax Officer even with due diligence and 
attention ? 
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Whati have you to say regarding a proposal that in all appeals under the 
Act the onus should be specifically laid upon the appelant to show that the 
Income-tax Officer’s assessment order was wrong? This appears to be the 
rule in England. 

61. What course would you suggest to safeguard the interest of revenue 
in cases in which a person who has become entitled to a refund of the tax 
levied from him on the reversal of an order of assessment may ultimately 
bo held liable by higher appellate authority, if by ' that time the person has 
either left the country or has failed in business and is no longer in a position 
to pay? The statute, as it now stands, provides for only one possible con- 
tingencj- of this kind, namely, when Government appeal to the Privy Council 
against an order of the High Court [see proviso to Sub-Section (7) of Section 
66 ]. 


XXIV. Administration 

(a) Income-tax Officers 

52. What have you to say to a proposal that enhanced powers shoukl be 
given to Income-tax Officers “to enable them to gather I’olevant information, 
particularly— 

(i) to deal effectively with persons suspected of having hlack market 

dealings; 

(ii) to enter business premises 'ind inspact the aocounts maintained 

therein, place identification marks thereon and make copies 
therefrom and if the officer has reason to th.nk that they 
may not be forthcoming when required, to impound them; 

(hi) to make a search of places where there are reasonable grounds for 
believing that relevant books and records havi? been kept; and 

(iv) to call for relevant information from banks and other business 
houses. 

63. Would it not be desirable to have a provision in the statute itself 
specifically authorising officers of the Income-tax Departmeni. to call upon 
ass^tsees to submit total wealth stal-ements at any time they may consider it 
necessary? 

54 Have you any suggestions to make— 

(i) relating to recruitment and trainijig of Income-tax Officers and dis¬ 

tribution of work among them; 

(ii) calculated to improve the relations between the,, public and the 

income-tax staff; and 

(hi) to educate public opinion to the due realisation of civic rosponsi 
bility in the matter of meeting the tax obligations and co-opera¬ 
ting with the Department. 

65. Can you suggest any remedies to meet complaints frequently made of 
unreasonable delays on the part of the Department in dealing with claims 
for refunds? Do you think that there is any justification for a complaint that 
the provisions of Section 48 receive unduly narrow interpretation at the hands 
of the Department? If you think so, hoW do you suggest that this should be 
remedjed ? 


(b) Inspecting Assistant Commissioners 

66. Is it advisable to define in the statute itself the powers and duties of 
Inspecting Assistant Commissioners and the Director of Inspection in view 



278 


«f jUie eijsjlang practice of their inspecting assessment records and advising 
Jnoome-tax OfiScerg in matters connected with current assessments? 

< (c) Appellate Aeeistant Gommieeionera 

ip7. Wliat do you think of a proposal to make the following changes in the 
provisions relating to appeals: 

(i) that the Appellate Assistant Commissioners should be removed from 

the control of the Central Board of Eevenue and placed under 
the control of the Ministry of Law; 

(ii) that there should be only one appeal on questions of fact, namely, 

to the Assistant Commissioner in certain classes of cases and 
direct from the Income-tax Officer to the Appellate Tribunal in 
other oases. This would correspond with the practice in the 
ordinary Civil Judicature. 

XXV, Sewards 

68. Ts it desirable that the Income-tax Department shoidd reward infor¬ 
mers for valuable information to the Department in respect of tax evasions? 
If so, what safeguards would you suggest so that the system may not be 
availed of by blackmailers? 

69. What do you think will be the appropriate pi’ocedure. to be followed 
when an assessment proceeding started before one Income-tax Officer has to 
be completed before another, either because the case is transfeired from one 
Income-tax Officer to another or becuuse one Income-tax Officer is on trans¬ 
fer, retirement, etc., succeeded by another? Can the proceeding be continued 
from the stage which it has already reached, or do you think it necessary or 
worthwhile to have a rehearing either in all cases, or at any rate in cases in 
which the assessee so desires? 


XXVI. General 

60. Have you any other suggestions to make, *00 points not coveijpd by 
the above questions, by way of amendment of the Income-tax Act or with 
reference to its administration, especially with regard to avoidance or evasion 
of the payment c/ Income-tax? 
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lAst of Chambers of Commerce, mdhiduale etc. who sent in replies t/> tft# 
Questionnaire issued by the Commission. 


1. A. F. Ferguson & Co., Bombay. 

2. Accountants’ Library, Calcutta. 

8. Africa & Overseas Merchants’ Chamber, Bombay. 

4. Agrswala, Ur., M. JN., AliaUabad. 

6. Ahmedabad Millowners’ Association, Ahm'edabad. 

6. Aiyar, Mr. P. N. S., B.A., G.D.A., Madras. 

7. Aiyar, Mr. S. V. 4 Co., Eegistered Accountants, Delhi. 

8. Aiyer, Mr. K. N. Bajam, Registered Accountant, Madras. 

9. All India Exporters’ Association, Bombay. 

10. Andrew Yule & Co., Ltd., Calcutta. 

11. Bajaj, L. Kirparam, Advocate, Delhi. 

12. Bar Association, Ahmedabad. 

18. Bengal Chamber of Commerce,* Calcutta. 

14. Bengal National Chamber of Commerce,, Calcutta. 

15. Berar Chamber of Commerce, Akola. 

16. Bombay Piece-Goods Native Merchants’ AssociatioK, Bombajj 
17.. Bombay ShroSs (Bankers) Association Ltd., Bombay. 

18. Burmah-Shell, Bombay. 

19. C. C. Chokshi 4 Co., Bombay. 

20. Chamber of Commerce, Bombay. 

21. Chettiar, Mr. A. Bamalingam, B.A., B.L., Member, Tndiiui ConriShmA 

(issembly, Coimbatore. 

22. Dalai 4 Shah, Registered Accountants, Bombs^. 

28. Dalai, Desai 4 Eumana, M/s., Bombay. 

24. Dalai, Mr. R. P., Member, Inocane-tax Appellate Tribunal, Bombay. 

25. Federation of Indian Chambers of Commerce 4 Industry, New DeQn. 

26. Federation of Woollen Manufacturers in India, Ahmedabad. 

27. Fordwood, Mr. D., O.A., Calcutta. 

28. Fraser & Ross, Registered Accountants, Madras. 

29. G. M. Oka & Go., Registered Accountants, Poona. 

80. G. P. Kapadl.'i & Co., Registered Accountants, Bombay. 

81. Government of Assam. 

82. Government of C.P. 4 Berar. 

83. Government of Madras. 

34. Government of Orissa. 

35. Government of West Bengal. 

36. Gupta, Mr. S. M., Judicial Member, iBcome-tax Appellate fUbou^ 

Calcutta Bench. 

37. Gupta. 9 . B. Krishnalal, Lieut., B.A., LL.B., Adveeate, Federal Oevil 

of India 4 Allahabad High Court, Kanpur. 

86. Harries, Mr. Justice Trevor, Chief Justice, Calcutta Higb OouHa 
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:89. Hindiutan Chamber ol Commerce, Madras. 

-40. Income>tax Bar Association, Benares. 

41. Income-tax" Gjizette, 'Delhi. 

42. Inoome-tax Practitioners’ Association, Ahmedabad. 

48. Indian Chamber of Commerce, Calcutta. 

44. Indian Chamber of Commerce, Tuticorin. 

45. Indian Merchants’ Chamber, Bombay. 

-46. Ivangar, Mr. B. Srinivasa, Asst. Commissioner of Inoome-tax ^Betd.] 
Bombay. 

47. Iyengar, Mr. A. C. S. 

-48. Iyer, Mr. C. Krishnaswami, Advocate, Madras. 

49. Jamuar, Mr. B.* P., Barrister-at-law, Begistrar, High Court, Patna. 

50. Kamatak Chamber of Commerce, Hubli. 

-61. Khanna, Mr. Lalchand, Delhi. 

162. M. S. Krishnaswami & Jagannathan, 6, Sambasivan Bt., Madi!as< 

-68. Mahakoshal Chamber of Commerce, converted and re-registered as ChandMX 
of Commerce, Jubbulpore. 

84. Malhoutra Mr. P. C., Member, Income-tax Appellate‘IMbuaal^^ Bom b agi^ 

85. Manoharlal, Mr. Justice. 

56. Manu Subedar, Mr., Kodak House, Bombay. 

■57. Meurwari Chamber of Commerce Ltd., Bombay. 

-58. Merchants’ Chamber of U.P., Kanpur. 

69. Millowners’ Association, Bombay. 

80. Motion Picture Society of India, Bombay. 

61. Mukerjee, Mr. S. N., C/o T.A. Martin & Co., Calcutta. 

02. Muslim Chamber of Commerce, Calcutta. • 

68. Nagindas & Manoklal, Bombay. 

64.. Narandas M. Shah & B. N. Mehta etc., Begistered AccountantB, BomlMjy. 
■66. Native Share Brokers' Association, Bomb^. 

66. Nausher Mr. Marfatia & Co., Auditors, Ahmedabad. . 

91 g Partiiasaratiii, Mr. P., Begistered Accountant, Bethaapurj 

68. Payne & Co., Solicitors, Bombay. 

69. Price, WatdThouse Peat & Co., Calcutta. 

70. Punjab Chamber of Commerce, New Delhi. 

71. Eaghavan, Mr. A. N. S., G.D.A.. Begistered Accountant, Madras. 

72. Bamanlal G. Shah & Co,, Auditors, Ahmedabad., 

78. Mama Bao, Mr. G. S., Special Counsel, Inoome-tax Madras,: 

74. S. S. Mataldiani & Co., Public Accountants and Income-tax PractitioneiH^ 
Hubli. 

76. Saohdevji, Mr. A. B., Appellate Assistant Commissioner, Meerut. 

76., Bwgal, Mr. P. N., President, Income-lax Bar Assooiartaon, Brawaa. 

77. Sankara Narayana, Mr. B. C,, Puri. 

78. Shah, Mr. A. N., I.C.S., President, Income-tax Appellate Tribunal, Bombay; 

79. Shah, Mr. B. C., Bombay. 

«0. Shah, Mr. Chimanlal C., Eujpipla. 





j91uili, Mr. Laibhai Chimanlal, Pleader, Ahmedab£4< 
Sharifuddin, P., Kban Bahadur, Distt. Judge, Viaagapatam. 
Sharp & Taiman, Chartered Accountants, Bombay. 

Bital Prasad, Lala, Kanpur. 

Society of Auditors, Madras. 

Society of Chartered Accountants in India & Biprma, Calcutta.; 
Southern India Millowners' Association, Coimbatore. 

Suniaram, Mr. V. S., Delhi. 

The Tamil Chamber of Commerce, Madras. 

Upper India Chamber of Commerce, Kanpur,: 

Vachha, K, B., J.B., Bombay, 

S8. Yaish, Mr. Sm Auditor, Kanpur. 






